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Introduction to VAT
CA Kuber V Hundekar

1.1.Introduction

India has a wellleveloped tax structure with clearly demarcated authority between Central and State
Governments and local bodies. The taxation laws are enacted by Central Government or State
Government vide powers as prescribed in the Constitution ofalndi terms of Article 246(1) read with

List I to Seventh Schedule to the Constitution of India, the Central Government has exclusive powers to
enact laws in relation to matters enumerated therein (Union List). In terms of Article 246(3) State
legislatureshave power to make laws with respect to matters enumerated in List Il to the Seventh
Schedule (State List). However, in relation to the matters enumerated under List Il to Seventh Schedule,
the Parliament and also the States have powers to make laws.

In terms of the powers delegated under Article 246 of the Constitution, the Central Government has
enacted laws to levy and collect taxes on income, customs duties, central excise and service tax.
Similarly, State Governments have enacted laws to levy alkelctdaxes on sale of goods (Sales Tax /
Value Added Tax), stamp duty, state excise, land revenue and profession tax.

States are empowered to levy VAT on sale of goods within the State. All the States in India have enacted

a law to levy and collect taxnasale of goods.

1.2 History:

a.
b.

Before the Value Added Taxasenacted, the States had in place the Sales Tax Acts. Earlier State Sales
Tax Act had a complicated structure to levy and collect the taxes from the dealers:

At multiple point of sale of good&tax on sale of goods was leviable at each point of sale)

Also a system was prevailing to tax the sale of goods at single pggintin( relation to goods as listed
under Second Schedule to Karnataka Sales Tax Act, 1957, the tax was payable at one siofleapmint

In other words, if the tax is paid by any other dealer on specified goods, the subsequent @esaler w
exempted to pay sales tax upon satisfying certain conditions.)

Similar to single point of levy on sale of goods, there was prevailing a soigteoptax on purchase of
certain goods. (Exn relation to goods as listed under Third Schedule to Karnataka Sales Tax Act, 1957,

the purchase tax was payable at the time of purchase )
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d. Levy of tax on transfer of property in goods during the course et@ton of works contractThis levy
is still prevailing under the VAT Act)

e. Levy of tax on transfer of right to use goo(Ehis levy is still prevailing under the VAT Act)

f. Surcharge and cess was also payable on sales tax paid.
Further, in the erstwhilesales tax structure, sales tax was levied on the gross value without allowing any
credit or setoff for the taxes paid on inputs (i.e., tax is levied on gross value). Consequently, it tends to
create the phenomenon of cascading resulting in increased eoesprices by an amount higher than
what accrues to the exchequer by way of revenues from it. For instance, it was before a commodity is
produced, inputs were first taxed, and then after the commaodity is produced with input tax load, output
was taxed againThis had a significant impact on the prices of the goods causing unfair double taxation
with cascading effects. It was because of such shortcomings the decision to implement State level VAT
was taken in the meeting of the Empowered Committee (EC) o¢ iaance Ministers held on June 18,
2004, where a broad consensus was arrived at to introduce VAT from April 1, 2005. Accordingly, all
states/UTs have implemented VAT.
VAT is a mulistage tax on sale of goods that is levied across various stages ofcpoydand supply
with credit given for tax paid at each stage of Value addition. With introduction of VAT, the system of
levy of tax on multpoint sale, turnover tax, surcharge, additional surcharge etc., are abolished. As a
result, overall tax burden othe end consumer is rationalised. Moreover, VAT has also replaced the
system of inspection by a system of bt selfassessment by the dealers and auditing. The tax
structure has become simple and more transparent.

Some salient features and key bensgfibr introduction of VAT are

A Uniform rates of VAT on various commodities in all the States/UTs. Two basic rates of 5.5 per cent and
14.5 per cent, besides an exempt category and a special rate of 1 per cent for a few selected items. The
items of basicecessities have been put in the zero rate bracket or the exempted schedule. Gold, silver
and precious stones have been put in the 1 per cent schedule. There is also a category with 20 per cent
floor rate of tax, but the commaodities listed in this schedate not eligible for input tax rebate/set off.

This category covers items like motor spirit (petrol), diesel, aviation turbine fuel, and liquor.

A Provision for eliminating the multiplicity of taxes.

A Incorporated new provisions relating to allowing of "Indiax Credit" of VAT paid on purchases.

A Zerorate exports, with credit given for all taxes on inputs / purchases of goods related to such exports.
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A Certain provisions to make the system more busiHessdly. For instance, there is provision for self

assssment by the dealers. Similarly, there is provision of a threshold limit for registration of dealers in
terms of annual turnover of Rs 7.5 lakh. Dealers with turnover lower than this threshold limit are not
required to obtain registration under VAT anceaxempt from payment of VAT. There is also provision
for composition of tax liability up to annual turnover limit of Rs. 50 lakh.

Hence, the objective of introduction of VAT, was to enhance competitiveness by removing cascading
effect of taxes on cost ajoods and to make the levy of tax simple, transparent, revenue neutral, self

regulatory ensuring flexibility to generate large and buoyant revenues.

1.3.Karnataka Value Added Tax Act, 2003:
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the State List. As explained supra, VAT is a tax on the value added to the commodity at each stage in
production and distribution chain. It is a system to collect the tax on the value at the final or retail point
of sale.Under VAT system, a dealer collects tax on his sales, retains the tax paid on his purchase and
pays balance to the Government Treasury. It is a consumption tax because it is borne ultimately by the
final consumer. To illustrate, A retailer has an input thrdRs. 1,00,000/on its purchases and sales are
worth Rs. 2,00,000/in a month, and input tax rate and output tax rate are 5.5% and 14.5% respectively,

then input tax credit/setoff and calculation of VAT will be as shown below:

Input purchased within t& month : 1,00,000
Output sold in the month : 2,00,000
Input Tax Credit @ 5.5% : 5,500
Output Tax Payable @ 14.5% : 29,000
VAT Payable during the month [{[T)]: 23,500

1.4.Certain important provisions under Karnataka VAT Act, 2003 (KVAT Act, 2003):

1.4.1.

Section 2(6) Business:

Business as defined under the Karnataka VAT Act, 2003 means an activity of carrying on trade,
commerce or manufacture and includes any transaction of sale or purchase of goods effected in
connection with or ancillary or incidenta the main activity of trading, manufacturing etc., Such
activity need not be carried on with an object to earn any profit or gain and it is immaterial whether any

profit or gain is earned from such activity. The following points emerge from the definiti
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Business constitutes any trade, commerce or manufacture or any adventure or concern in the nature of
GNF RS> O2YYSNDODS 2N YIydzZFlI OGdzNBd ¢KS GSNX¥a aidNY
are not defined in the Act. Therefore, the meaninglagd above terms shall be understood by following

the test of common parlance or understanding of the persons conversant with such activities.

The activity can be termed as a business even otherwise trade, commerce, manufacture or any
adventure or concernni the nature of trade, commerce or manufacture is carried on with a profit
motive. In other words, profit motive is immaterial to constitute any activity as business.

Business normally implies something done on regular basis. However, since busine&s itiaugtrm

GFr RSy G dzNBexz 200FaArz2ytrt (GNlyalrOiAizya oKAOK gAff
main business may also considered as business.

The definition of business is vide enough to cover the incidental or ancillaryelsssto he main
businessricidental and ancillary activities to the main business also constitutes business. To understand
the term incidental and ancillary to the main business one can refer the following examples / case laws:
State Government undertaking engabin road transport business, is liable to pay tax on sale of its un
serviceable, old and obsolete parsState of Orissa vs. Orissa Road Transport Co. Ltd., 107 STC 204
Supreme Court.

Sale of scrap was held to be connected with the business of assasgeas such the turnover in
relation to such sale was liable for tgxState of Tamil Nadu vs. Burmah Shell Oil Co 31 ST¢ 426
Supreme Court.

Turnover of goods sold in the store maintained by the company for the welfare of the employees was
held to be iridental to main businessState of Tamil Nadu vs. Binny Ltd., 49 STCSLipreme Court.

Sale of old and unsold newspaper, print waste and cut waste by a newspaper publisher was held as sale
incidental or ancillary to the main business of printing andlighing¢ The Hindu vs. State of Tamil

Nadu 67 STC 477 Supreme Court and Indian Express P Ltd., vs. State of Tamil Nadu 67 STC 474
Supreme Court.

Section2(12)¢ Dealer:

Dealemeans any person who carries on the business of buying, selling, supplying or distributing goods,
directly or otherwise, whether for cash or for deferred payment, or for commission, remuneration or
20KSN) G fdz2 6t S 02y aiRSNI i AvhgedKarhakaka VATS ALY 2008RS anf S |
extensive definition. Any person who is engaged in buying, selling or distributing goods can be termed as
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dealer irrespective of the fact that such person is acting as commission agent, principal etc., The
extensive par of the definition also covers théollowing entities which carries on the business of
buying, selling, supplying or distributing goods on behalf of any principal whether for cash or for
deferred payment, or for commission, remuneration or other valuaolesideration:

Government (Central or State) owned industrial, commercial or trading undertaking;

Statutory bodies, local authorities, companies incorporated under any other statute;

a Hindu undivided family, an Aliyasanthana Family, a partnership fisagiaty, a club or an association
which carries on such business;

a casual trader, carrying on occasional transactions of a business nature involving the buying, selling,
supply or distribution of goods in the State;

a commission agent, a broker oeldcredere agent or an auctioneer or any other mercantile agent by
whatever name called. Agents are of various types like broker, factor, commission agent, delcredere
agent, etc.,

a nonresident dealer or an agent of a noesident dealer, a local brancH a firm or company or
association situated outside the State;

a manufacturer of goods;

a person engaged in the business of transfer otherwise than in pursuance of a contract of property in
any goods;

a person engaged in the business of transfer of property in goods (whether as goods or in some other
form) involved in the execution of a works contract;

a person engaged in the business of delivery of goods on hire purchase or any system of payment by
instalments;

a person engaged in the business of transfer of the right to use any goods for any purpose (whether or
not for a specified period) for cash, deferred payment or other valuable consideration;

Further explanations appended to the definition okttealer states that:

A society (including a cooperative society), club or firm or an association which is not engaged in any
business, will be deemed to be a dealer if such society, club, firm or association buys, sells, supplies
goods or distributes goagfrom or to its members for cash, or for deferred payment or for commission,

remuneration or other valuable consideration.
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The Central Government or a State Government or a local authority or a statutory body which whether
or not, in the course of businesbuys, sells, supplies or distributes goods, directly or otherwise, for cash
or deferred payment or for commission, remuneration or other valuable consideration shall be deemed
to be a dealer for the purposes of this Act.

In respect of the transfer ofhe right to use feature films, the person who transfers such right to the
exhibitor and from whom the exhibitor derives the right to make such use shall be deemed to be the
dealer under this clause.

() An agriculturist who sells exclusively agricultyralduce grown on land cultivated by him personally

or a person who is exclusively engaged in poultry farming and sells the products of such poultry farm
shall not be deemed to be a dealer within the meaning of this clause;

(i) Where the agriculturist is company and is selling arecanut, pepper, cardamom, rubber, timber,
wood, raw cashew or coffee grown on land cultivated by it personally, directly or otherwise, such
company, shall be deemed to be a dealer in respect of turnovers relating to sales girsdabe.

The definition of the word dealer shall always be read with the definition of the word business so as to
determine whether a person is a dealer or otherwise for the purpose of the Karnataka VAT Act, 2003. To
understand the scope of these termddtrelevant to refer to the judgments of various courts:
Government: The term dealer means any person who carries on, whether regularly or otherwise, the
business of buying, selling, supplying or distribution of goods etc., It also includes Governnmgxa (Ce

or State) owned industrial, commercial or trading undertaking

Port cannot be termed as dealeiThe main activity of Madras Port Trust which was in relation to
provision of services of landing, shipping, trah$pping, receiving, shifting, transporg, storing or
delivery of goods was held to be not carrying on business of buying, selling, supplying or distribution of
goods. Carrying on business requires something more than merely selling or buying etc., It depends on
volume frequency, continuity ah regularity of transactions. Even if the profit motive is statutorily
excluded from the definition of business but still the person may be carrying on business. Hence, if main
activity is not business, the sales made in connection with or incidentalalfeap to the main activity
would not be businesg State of Tamil Nadu vs. Board of Trustees 114 STEMNadras High Court.

A trust setup to spread message of Saibahanot a dealer:A trust setup to spread message of Saibaba

of Shirdi was selling lications for spreading his message. Sale proceeds went to trust which can be

utilised only for the objects of trust. It was held that irrespective of profit motive, trust is not a dealer
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and main activity of trust to spread message of Saibaba does notiainto business. It was held that

only those person who carry on business of buying and selling goods are the dealers. To constitute a
dealer the main activity of the person should be busines€ST vs. Sai Publication Fund 126 STC 288
Bombay High Court.

Department of Railways is dealeifhe Department of Railways are held to be dealer and liable to tax
for sale of scrap and userviceable materials as well as sale of unclaimed goods. It was further held that
the said activity is incidental and ancillaity its business as carrier of goodsMember, Board of
Revenue vs. Controller of Stores 74 S§Supreme Court.

Catering activity of Railwaysg dealer: Railway catering department supplying food to employees and
passengers for price is held to be a dealrad liable to pay sales taxJOI vs. State of Bihar 139 STC 142

¢ Patna High Court and also CST vs. Departmental Catering (Northern Railways) 146¢30€li28ligh

Court.

Agents:Generally agents can be classified in two broad categories:

Agent whoprocures goods on his own account from Principal and sells the same to buyer. Invoice is
raised by Agent to the buyer. Thus, he acts as principal to the buyer;

Agent who only acts as intermediary or middleman between principal and buyer. Goods are ecily dir

by principal to the buyer. The intermediary gets commission or brokerage for his services. A broker,
commission agent delcredere agent are such type of agents. A delcredere agent in addition to acting as
a intermediary, acts as a guarantor to therqmipal regarding noiperformance of contract by buyer e.g.

not making payment or refusing to accept the delivery of goods etc., He gets additional commission
called del credere commission for this extra service. An auctioneer also does not deal witlodseogo

his own account.

Following are some of the important judgments relating to agent:

Del credere agent is liable to sales takhe dealer acting as a delcredre agent was held to be a dealer
liable to pay sales tax if property in goods is transferretito. However, if he merely acts as agent and
property in goods does not pass to him, he will not be liable to pay salePé¢smch Valley vs. State of
MP 31 STC 64 Madhya Pradesh High Court.

Commission agent is dealelf an agent or commission agent sefjoods belonging to his principal with

his authority and consent and without disclosing to the buyer the name of the owner, there is transfer
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of property in the goods from the commission agent to the buyer. In such case he will fall within the
definition of dealerBagalkot Cement Co., vs State of Mysore 1 SCEC336reme Court.

Clubs: Article 366(29A)(e) of Constitution of India specifically states that supply of goods by
unincorporated body to its membeis a deemedsale. Further, a members club whethiacorporate or
unincorporated is specifically covered under the extended definition of the dealer.

Cthers persons held as dealer:

State Road Transport Corporation is a dealState Government undertaking engaged in road transport
business, is liable to pay tax on sale of itsserviceable, old and obsolete partsState of Orissa vs.
Orissa Road Transport Co. Ltd., 107 STC 30preme Court.

Insurance company is a dealelnsurance Company taking possession of goods for which it has paid
insurance claim and later selling them is held as incidental or ancillary business of insurance.
Accordingly, the insurance company was held to be a dealdnited India Assurance Co. Ltdgs. CCT

78 STC 9§ Kerala High Court.

Pawnbroker is a dealerThe pawnbroker has special rights in the goods pledged, a right higher higher
than mere right of detention of goods but a right lesser than general property in the goods. If the
pawner doesnot redeem the goods, the pawnbroker can sale the goods. Hence the pawnbroker is a
dealer and is liable to sale tax, even when he himself purchases the goods in ayé&anataka Pawn
Brokers Assn. vs. State of Karnataka 111 STG S6@reme Court.

Setion 2(15)¢ Goods:

Goods means all kinds of movable property (other than newspaper, actionable claims, stocks and shares
and securities) and includes livestock, all materials, commodities and articles (including goods, as goods
or in some other form)nvolved in the execution of a works contract or those goods to be used in the
fitting out, improvement or repair of movable property, and all growing crops, grass or things attached
to, or forming part of the land which are agreed to be severed befoe@alinder the contract of sale.
Analysing the definition of goods it is apparent that all kinds of movable property constitute goods.
However, the following are specifically excluded from the definition of goods:

Newspapers:Newspapers are not goods undidwe Karnataka VAT Ac, 2003t. Although in general sense,
newspapers are goods, but they have been specifically excluded from the definition of goods in view of
Entry 92A of the Union List and Entry 54 of the State List.

Stocks, shares and securities
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Actionable claims:Actionable claims are outside the purview of definition of goods under Karnataka
VAT Act, 2003. Actionable claim means a claim to any debt, other than a debt secured by mortgage of
immovable property or by hypothecation or pledge of movahleperty, or to any beneficial interest in
movable property not in the possession, either actual or constructive, of the claimant, which the civil
courts recognise as affording grounds for relief, whether such debt or beneficial interest be existent,
accruig, conditional or contingent [Section 3 of the Transfer of Property Act, 1882].

Some of the important judgments in relation to the definition of goods:

Plant and machinery erected at site cannot be treated as gooBfant and machinery or structure
assenbled and erected at site cannot be treated as goods for the purpose of levy of sales tax, if it is not
marketable and movable. Goods erected and installed in the premises and embedded to earth cease to
be goods and cannot be held to be excisable gogdittal Engg Works vs. CCE 106 STG;Zipreme
Court.

Mobile recharge coupons are not goodfecharge coupon vouchers sold by distributors of mobile
telephone companies is for accessing telephone services fodgteyrmined period of time. Thus,
recharge oupon is acknowledgment of receipt of money in advance for providing telecom service in
future is actionable claim and hence not subject to salesg®harti Airtel vs. ACST 34 VST 202

Lottery tickets are not goodsLottery ticket is actionable claim. Hee lottery ticket is not goods for the
purpose of levy of sales tax. Sunrise Associates vs. Government of NCT of Ddihb STC 576
Supreme Court.

Goods can be tangible or intangiblé& goods may be a tangible property or an intangible one. It would
become goods provided it has the attributes thereof having regard to (a) its utility; (b) capable of being
bought and sold and (c ) capable of being transferred, delivered, stored and possessed. It was further
observed that whether goods are incorporeal corporeal, tangible or intangible, they must be
deliverable¢ BSNL Ltd., vs. UOI 145 STG Sapreme Court.

Trademarks are goodstrade mark is intangible goods. Transfer of right to use trade mark is deemed
sale and consideration is taxabl&SPS Jayamé& Co., vs. Registrar 137 STECMAdras High Court.

Advance Authorisation / DEPB are good3EPB license has intrinsic value that makes it marketable
commodity. Hence DEPB qualifies as goqd&ash Overseas vs. CST 17 VST $8preme Court

Supply of SIM card is servic8IM card does not have any intrinsic value. The value of SIM card forms

part of the activation charges as no activation is possible without a valid functioning of SIM card and the
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value of the taxable service is calculatea the gross total amount received by the operator from the
subscribers. It is liable to service tax and not (A@ea Mobile Communication Ltd., vs. CCE&C 43 VST 1
¢ Supreme Court.

Electromagnetic waves are not good&lectromagnetic waves by which dattransmitted are not
goods, since they can neither be abstracted nor are they consumed in the sense that they are not
extinguished by their user. They are not delivered, stored or possessed. Nor are they markeBBiNL.

vs. UOI 3 VST @55upreme Cati

Software can be goodsthe canned software (i.e. computer software packages sold off the shelf) like
oracle, Lotus, etc., are goods. The copyright in the program may remain with originator of programme,
but the moment copies are made and marketed, thsgcome goodsc Tata Consultancy Service vs.
State of Andhra Pradesh 137 STC 630preme Court.

Development of softwareq amounts to service Agreement for development of softwareby providing
trained staff who would develop software according to speatfons of customer is not a contract of
sale. The developer would have no right or claim on software developed. The software developed would
be absolute property of the customer. It was held to be a contract of service simplicitor liable to service
tax ard not VAT¢ Sasken Communication Technologies Ltd., vs. JCCT (Appeals) 33¢Harmdtaka

High Court.

Section 2(29y; Sale:

Sale with all its grammatical variation and cognate expressions means every transfer of the property in
goods by one person tanother in the course of trade or business for cash or for deferred payment or
other valuable consideration and includes,

a transfer otherwise than in pursuance of a contract of property in any goods for cash, deferred
payment or other valuable considdian;

a transfer of property in goods (whether as goods or in some other form) involved in the execution of a
works contract;

a delivery of goods on hire purchase or any system of paymeiniskgiments

a transfer of the right to use any goods for gmyrpose (whether or not for a specified period) for cash,
deferred payment or other valuable consideration

Essential elements of sale are tltat

There must exist a bargain or contract of sale; and
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Payment or promise of payment of price; and

Delivery of gods; and

Transfer of title to goods.

A transaction in which one of the above four elements does not exist will not constitute a transaction of
GalfSeo

¢CNIYAaFSNI 2F WtchE EIRBI OOy SHSSWPRA NI yal OGAazy 27
propSNII e Q Ay 3I22Rad Wt NBLISNI&Q YSiya | (KAy3a 208
AYLE ASE GNIYaFSNI 2F 26ySNBKALI Aa | Ydzadod aSNB
that a transaction of sale has concluded as there is nodtrBrS NJ 2 F LINR LISNIi & Ay

RATFSNBYG FTNRY WLREdaSaaAz2yQo tNRLSNIe& Ay 3I22R
Conversely, transfer of possession does metessarilynean that it is a transfer of propertfNo sales
taxcanbelevie? y YSNB WIF ANBSYSyd G2 alrtSQo

/ KINABAS «k Y2NI3Fr3S k KeLR kASARYRIV 2y RFSRAS (I 58
adlradSa dGdKFG walrtsSQ akKlbftf y20 AyOftdzZRS | Y2NI3r 3
transaction of mortgge normally, immovable property is transferred for securing payment or
performance of a promise. Pledge is essentially a bailment of goods as security for payment of a debt or
performance of a promise. (Thus, mortgage is normally of an immovable propéity pledge is of
goods). In mortgage, the possession of immovable property may or may not be handed over. In pledge,
possession of goods is handed over by the owner to a person making the advances. Hypothecation
means a pledge without immediate possessiaf goods. In hypothecation, goods remain in possession

of owner and he can deal with goods in normal course.

However, person making an advance has a right to have possession if advances are not repaid within the
stipulated time. Banks normally make adeas on the basis of hypothecation of stock of raw material,
work in process, consumables and finished goods. The borrower is owner of these goods and he can
deal with them in normal course of business. A Bank can take the possession of the hypotheocated go
(raw material, WIP, finished goods, consumables etc.) if borrower fails to make payment of borrowed
money when due.

Deemed sales:

¢CKSNBE INB a2YS GNlyalOilAizya oKAOK NS RSTAYSR
YEe y20 HAFYZ®RQ0 &2 LBNI {1 f{S 2F D22Ra ! Oldo | 246S3S
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2y &FfS 2N LIH2NOKI &8 2F 322RaQ | a OPanérdhefitdR Ay
/| 2yaidAaddziazy R2Sa& YI1S LINRPOA&AAZ2gasender:( EAy3 (GKSa
Transfer of property in goods during the course of execution of works contract shall be deemed to be a
sale;

Transfer of right to use goods by one person to another shall constitute sale;

A transfer of property involved in the sale or distribution of goods by a society coparative society,

club, firm, or any association to its members, for cash, or for deferred payment or other valuable
consideration, whether or not in the course ai$iness, shall be deemed to be a sale;

Sale include supply of goods being food or any other article for human consumption or any drink as a
part of any service, if such supply or service is for a cash, deferred payment or other valuable
consideration.

Deemed sales also covers the transaction wherein the goods are transferred from a principal to his
selling agent and from the selling agent to the purchasethergoods are transferred from the seller to

a buying agent and from the buying agent to his gipal, if the agent is found in either of the cases
aforesaid;

to have sold the goods at one rate and to have passed on the sale proceeds to his principal at another

rate, or

(i) to have purchased the goods at one rate and to have passed them on to higpatiat another rate, or

(i) not to have accounted to his principal for the entire collections or deductions made by him in the sales

or purchases effected by him on behalf of his principal, or

(iv) to have acted for a fictitious or neaxistent principal.

However, it also mandatory in case of deemed sale that such transfer of property in goods caéhr a

or for deferred payment or other valuable consideration.

Some of the important judgments relating to sale

. FNISNI 2NJ SEOKEASDHST RS R/PTA VA GWAa2lyE S2F | U{ | £ SQ dzy
GNF YyAFSNI 2F 3I22Ra Oly 0S5 T2 Revilass Sopa Krisihabtatelof dzl o {
Punjabdé Mmtpc T 0 Hn { ¢/ non o6{/ 0 Al ¢l a KBEIRRINIGA 24
02t 2dzNJ FNRY LINBOSRAYy3I SELINBaarzy WwWOlFakK 2N RS¥TS
GNBFG GKS SELINBaaAzy a wy2ySial N O2yaARSNI GA2Y
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in nature of cash or deferredlpg YSy 1 Q &ddzOK |4 A&dadzsS 2F akKl NBa TP

Wol NISND FyR y2i | wateekABtlbrity of IRJimMASGTCRSII9 Raiin 1186.E 6 f S
Free replacement of goods during warranty would not attract sales¢®&ST vs.rBmNath Motors 43

STC 52 Delhi High Court.

Right to use- vehicles: The transfer of exclusive possession of lorries to sister concern wherein the
maintenance was taken care by sister concern was held to be transfer of right to use goods and is liable
to VAT ¢ Kaveri Feed vs..Secretary, STAT 42 VS N&8ras High Court.

Right to useg trademark: Transfer of intangible property like trademark by mere permission in writing

is transfer of right to use goods and is taxable. It is not necessary that trakétself or right therein

need not be transferred; CST vs. Duke and Sons 112 STE B@athbay High Court.

Right to usec telephone apparatus:Supplying instrument / apparatus and other appliances in the
premises of a subscriber, which are connected with a telephone line to area exchange is transfer of right
to use the goods and hence is taxalg&tate of UP vs. UOI 130 STECSLipreme Court.

Section 2(37); Works Contract:

Works contract includes any agreement for carrying out for cash, deferred payment or other valuable
consideration, the building, construction, manufacture, processing, fabrication, erection, installation,
fitting out, improvement, modification, repair or commissioning of any movable or immovable property.
The distinction between a contract of sale of goods and contract of work is often a fine one. The
guestion, whether a contract is one for sale of goods or for executing siyasklargely one of facts,
depending upon the terms of the contract, including the nature of obligation to be discharged
thereunder and the surrounding circumstanc&sere is no standard formula by which sale contract and
works contract may be distinglied from one other.lt depends on main object of the parties,
circumstances and custom of trade. However, following points can be carved out in determining

whether the contract is for sale or works contract:

Particulars Sale Works Contract
Nature of trarsaction | L i A& WwWal f SQo® LG Aa WRSSYSR al
Relationship Relation is seller and buyer. Relationship is contractor an
between the parties contractee.

Absolute property in In sale of goods, the thin| In works contract, the thing

goods produced / manufactured as | produced as a whole is nev
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whole is absolute property of

maker when it comes intg

existence. He then transfer it t

buyer.

absolute property of maker, eve

though material used in work

contract might have been hi

absolute property.

Transfer of property

In a sale, the sale iOKI G
OKI 16D w322 R4
W322RaQd ¢KS LN
transferred at the time of deliven

of finished article

The article produced as a who
directly becomes property of buye
without first becoming property of
maker. Property in goods containe
contract

in  works passes |

accretion, accession or blendir

during the execution of work.

Nature of contract

Contract is primarily for supply d

materials at prices agreed and th

Contract is primarily a contract ¢

work and labour and materials al

work or sevice is incidental to thq supplied in execution of suc
execution of contract. contract
Rejection of goods | Rejection of goods is possible Rejection of goods is genera
difficult
Taxability Sale is taxable under VAT laws. | Transfer of property in good
involved in works contract i
deemed sale and taxable under V.
laws.
Parties Sale can be of standard goods Works contract is only a tailc

Supply of material by customer Buyer usually never supplies ai Contractee

Stautes

TDS

well as tailor made goods.

material to seller

Sale of Goods Act applies to tt Indian Contract Act applies t

transaction

TDS provisions are not applicat TDS provisions are applicable

made i.e., 6r specific contractee

often

material to contractor.

the transaction

works contract both

Income Tax Act andvVAT Act.
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Relevant judgments relating to works contract:

Building contract is works contracifter the 468" amendment, the werks contract which was indivisible

one, is by legal fiction altered into one for sale of goods and other for supply of labour and services.
After 46" Amendment, it has become possible for States to levy tax on value of goods involved in a
works contractin the same way in which the sales tax was leviable on the price of goods and materials
supplied in a building contract which had been entered into two distinct and separate padtslders
Association of India vs. UOI 73 STCg330preme Court.

Fabricdion is works contract:Fabrication and installation of steel structure at site is contract for work
and labour even if material of contractor is usedtate of Madras vs. Richardson 21 STCcZlBpreme
Court.

Photographic workg not works contract:Jobdone by a photographer is in nature of service contract
not involving any sale of goods. Passing of property in photo paper is only incidental to main cantract.
Rainbow colour Lab vs. State of MP 118 SJ Supreme Court.

Maintenance contract is workscontract: Maintenance contract of replacing worn out spares and
material such as toner, developer and fuse oil. Held that such a transfer of materials is liablego tax
ModiXeros vs. State of Karnataka 114 STCG;&rnataka High Court.

Development chargs in relation to plots¢ works contract: It was held that developer collecting
development charges for common facilities like compound wall, drainage, club house, street lighting
etc., is works contract liable to tag.Continental Builders and Developess State of Karnataka 14 VST
175¢ Karnataka High Court.

Supply and installation of lift¢ works contract: Composite contract of manufacture, supply and
installation of lifts in building amounts to works contract. However, if there are two contracts for
purchase of components of lift from a dealer and separate contract for installation, same would amount
to 'sale' and 'labour and service' respectivetyKone Elevators vs. State of Tamil Nadu 71 V&T 1
Supreme Court.

Agreement between the builder and flapurchaser is works contractThe real estate sector was in
LISGAGAZ2Y 0ST2NB (GKS 12yQoftS {dzZAINBYS /[ 2dz2NI GKIF G
developer and the flat purchaser is essentially for sale immovable property and therefore, the same
OFLyy2it oS | &dzo2S00G YIFGGaSNI 2F altSa GlILEd ¢KS |
estate sector and held that any agreement entered into by a builder / developer before the completion
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of construction is a works contract and would hetheeliable for payment of sales tax. Three conditions
must be satisfied for levy of tax on goods deemed to have been sold under a works contract (i) there
must be a works contract, (ii) goods should have been involved in the execution of a works cordract an
(iii) the property in those goods must be transferred to a third party either as goods or in some other
form.¢L & T Ltd., & Another vs. State of Karnataka &Another 65 YSTidreme Court.

Section 2(7), Capital Goods:

Capital goods means plant, indlag cold storage and similar plant, machinery, goods vehicles,
equipments, moulds, tools and jigs, and used in the course of business other than for sale.

Section 2(19y; Input:

Input means any goods including capital goods purchased by a dealerdautse of his business for-re

sale or for use in the manufacture or processing or packing or storing of other goods or any other use in
business.

Section 2(20} Input tax:

Input tax means the tax paid in accordance with the provisions of Karnataka VAROA&; on
purchases effected inside the State, by a dealer on inputs which are purchased for the purpose of his
business and not for person consumption.

Section 2(22y; Output tax:

Output tax in relation to any registered dealer means the tax payabtespect of any taxable sale of
goods made by the dealer in the course of his business. It also includes tax payable by a commission
agent in respect of taxable sales of goods made on behalf of such dealer subject to issue of a prescribed
declaration by sutagent.

Section 2(23) Place of business:

'Place of businessheans any place where a dealer purchases or sells goods and ineludes,

any warehouse, godown or other place where a dealer stores or processes his goods;

any place where a dealer producesmanufactures or processes goods;

any place where a dealer keeps his accounts including documents and in a case where a dealer carrieg
on business through an agent (by whatever name called), the place of business of such agent.
Section 2(36¥, Turnover:

Turnover as defined under the Karnataka VAT Act, 2003 means the aggregate amount of the following:
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A the aggregate amount for which the goods are sold or distributed or delivered or otherwise disposed of
in any of the ways referred to in the definition odls either directly or through another, on his own
account or on account of others, whether for cash or for deferred payment or other valuable
consideration

A the aggregate amount for which goods are purchased from a person not registered under the Karnatak
VAT Act, 2003;

A the value of goods transferred or despatched outside the State otherwise than by way of sale;

A any sums charged for anything done by the dealer in respect of the goods sold at the time of or before
the delivery thereof;

The explanation tohte definition states that the value of goods transferred or despatched outside the
State otherwise than by way of sale, shall be the amount for which the goods are ordinarily sold by the
dealer or the prevailing market price of such goods where the defles not ordinarily sell the goods.

1.4.12. Section 2(35% Total Turnover:
Total turnover as defined in the Karnataka VAT Act, 2003 means the aggregate turnover in all goods of a

dealer at all places of business in the State of Karnataka. Total turnover alstestte following;

>\

the turnover of purchase or sale in the course of interstate trade or commerce;
the turnover of purchase or sale in the course of export of goods out of the territory of India;

the turnover of purchase of goods in the course of imarthe goods into the territory of India; and

> > >

the value of goods transferred or despatched outside the State otherwise than by way of sale.

=
pa
H
w

. Section 2(34¥, Taxable Turnover:
Taxable turnover means the turnover which is liable to tax. Taxable turnoves dokinclude the

following turnover of purchase or sale of goods in the course of:

>

interstate trade or commerce;

>~

export of the goods out of the territory of India;

>~

import of the goods into the territory of India;

p>

the value of goods transferred despatched outside the State otherwise than by way of sale.

The table given below differentiates the turnover, total turnover and taxable turnover:
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Particulars Total Turnover[Turnover R

Turnover
Exempt sales Yes Yes No
Taxable sales Yes Yes Yes
URD purchases Yes Yes Yes
stock transfers Yes Yes No
Inter-State purchases Yes No No
Inter-State sales Yes No No
Imports Yes No No
Exports Yes No No
Other expenses incurred at the time or before |Yes Yes Yes/No
delivery

1.4.14. Section 2(33y; TaxPeriod:
Tax period as defined under Karnataka VAT Act, 2003 means such periods as may be prescribed. It i

LINSEONROSR dzy RSNJ wdz S ot 2F YINYFGEFEF #! ¢ wdzZ S&=

for every registered dealer, registered undéarnataka VAT Act, 2003. However, in case of dealers
LISNY¥AGGSR G2 LIke& GFE d O2YLRdzyRSR NI GSa dzyRSN) &
j dzZF NIISNE & LINBAONAROSR wdzZ S moyonov 2F GKS YIFNYFHGLF
1.4.15. General Comments:

() The main object othe introduction of definition of words and phrases in an enactment is to simplify
legislative expression and to reduce the length of the sections. It also reduces discrepancies and
ambiguity in administration of an enactment. Therefore, when the Actnésfia particular term, it is
that definition which has to be taken for that term whenever it occurs in the Act and it would not be
permissible to construe the term in any other manif¢anguard Fire and General Insurance Co., Limited
vs Fraser and Ross AIB60 SC 971 at 9&Supreme Court)

(i) "Where, a definition of a word has not been given in an enactment, it must be construed in its popular
sense, which means in a sense which people conversant with the subject matter with which the
enactment is dealing/Porritts& Spencer (Asia limted) Vs Stae of Haryana (1978) 42 STCu88me

Court
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K-VAT- Levy, Classification& Rates and Exemptions
CA Roop@ayak

Payment of VAT
The tax or any other amount under the Act or these Rules shall be paid by the dealer or any other
person either in cash or by postal order, money order, crossed cheque or crossed demand draft which
shall be drawn in favor of either the Registering authgriturisdictional local VAT officer or VAT-sub
officer or any other authorized officer or by remittance into the Govt. treasury or SBI or its associate
bank or any other bank approved by RBI (payment can be even by electronic remittance). The payment
shallbe along with a tax challan in Form VAT 152.
The tax is payable at the rates specified in the schedules with regard to the goods in question after
setting of the input tax set off available.
Belated payment of VAT
Where the dealer having filed the returfails to pay the tax declared on the return, he shall be liable for
payment of interest u/s 37 at the rate of one and a quarter percent per month simple interest for the
period of default.
Deduction of tax at source
Section 18A requires every registered dealer to deduct and remit tax to the government at the rate
applicable to the goods (on their sale) when they purchase the following goods from other registered
dealerc
Oil seeds
Non refined oil
Oil cakes
Scrap ofron and steel
Such other goods that may be notified by the commissioner
Question of deducting tax does not apply to inter state purchases. Delay in remittance will attract
interest at 1 ¥ % per month. Statement of tax deducted is also to be submittesh \2@hilays from the
end of the month.
Goods covered under MRP
Section 4 of KVAT Act provides a mechanism whereby a dealer dealing in pharmaceutical products may

pay VAT at the applicable rate on the basis of the MRP of the product. If so, subsequent wealdrs
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be exempted from payment of VAT. A clarification has also been issued to state that the taxable
turnover shall not include the tax payable and the same shall be deducted from the MRP.

Classification under K/AT

Introduction

The Preamble of th&¥ | N/ G 1+ +#1fdzS ! RRSR ¢l EX Hnno O6KSNBA
G2 LINPOGARS F2NJ FdzNIIKSNJ £t Sge 2F GlIE 2y (G(KS LlzND
act is not intended to replace the existing Karnataka Sales Tax95€(hkreinafter referred to as KSTA)
instead to provide for additional levy of one more tax on the sale or purchase of goods in the state of
Karnataka. Therefore the XAT coexists with KSTA.

VAT comprises of three words Value, Added and Tax. Value Adgésl dtax on value addition.

The value addition is subjected to tax at each stage of the transfer in property. At each stage of trade/
transfer, value addition is taxed tax paid on all purchases including capital goods is rebated.

Unlike the KST act whelevy of tax could be either on class of goods or on the class of dealers or class
of sale, the KVAT permits to levy of tax only on class on goods. Though the legislature has inserted
schedule VI w.e.f-4-2006, the authors are of the opinion that sinSection 3 has not been amended,

the rate of tax on different classes of works contract could still be questioned.

The levy of tax is to be understood in two folds, one is from the point of sale and the other is at the time
of purchase, levy of tax imulti-point in nature. The chargeability section consists of levy of tax at the
time of sale and at the time of purchase. The levy is attracted even where the purchase attracted for
sale/ purchase.Under the KST Act , under section 6 , taxes on purchadesfrma URD was not
applicable if it was resold, but under Vat regulation purchases is to be levied irrespective of the use/
purpose of good terms of section 3(2) of KVAT Act.

Scope of the KVAT Act

The scope of KVAT is applicable only to territory of Kakaaand not beyond the same. The power of
state is to levy taxes for a sale within the state. If the sale is outside the state, then it is not liable for
KVAT within the state. Further also even if the sale originates in Karnataka but the destinatitside o
Karnataka, then it is covered by the CST Law and not under KVAT.

Levy of tax (Sec 3)

Sec 3 dealing with levy of tax is the charging section in the KVAT Act. This section hasseatisab

where:
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9 The first suksection deals with the levy of tax @ale of taxable goods by the registered dealer and

I The second subection deals with tax on purchase of taxable goods from the dealer who is not
registered under KVAT Ac.whereas under the KVAT law, it is levied to tax under same section 3(1).
RATES UNDERVGENERAL

Basic rates:

There are just four rates under VAfhe zero rate (exempted goods), 1%, 4% and a general rate of
12.5%. These rates will be uniform in all States across the country subject to certain states may
increase by 1 or 2%.

The same set fogoods will be charged at the same rates in all the States. Most essential
commodities are exempt from VAT or fall in the category ofi4%s the multiplicity of rates in the
sales tax structure has been done away with under the VAT sysiBome States dve been
introducing new rates like 5, 13.5, 14 and 14.5]

Exempted category

Under this category, there will be certain commodities comprising of the following:

(a) Natural and unprocessed products in the unorganised sector.

(b) Items which are legally beed from taxation.

(c) Items which have social implications.

4% VAT rate category

Under this category, there the largest number of goods (about 270) items common for all
comprising of items of basic necessities such as medicines and drugs, all agricultural and industrial
inputs, capital goods and declared goods.

12.5% General VAT rai®evenue Neutral Rate)

The goods not listed in schedules of the VAT Act are liable at RNR. The remaining commodities in all
the States will fall under the general rate of 12.5%, 13.5%, 14% (residuary category)

1% Special VAT rate

The special rate of 1% @b is meant for precious stones, bullion, gold and silver ornaments.

Rates of Taxes in KVAT (Sec 4)

The levy is on transactions of sale of taxable goods governed by the relevant schedule. The classification

provision deals with commodities liable to taxvasll as the rate of tax therein.
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In case of sale of goods affected by the dealer, the dealer collects the tax at the specified rates and
deposits the same to the credit of the State Government.

For ascertaining the tax we need the rate to be applied lo& taxable turnover. In KVAT, section 5
specifies and also gives power to State Government to increase the rate of tax.

In terms of Sec4, the applicable rates are as follows:

a. Goods listed in | Schedule of KVAT Exempted

b. Goods listed in Il schedule VAT 1%

c Goods listed in Il schedule of KVAT 5%

d. Goods listed in IV schedule of KVAT 20%

e. Any other goods not covered above 14%

f. Works Contract under VI schedule At the rates set out therein

Note: the first schedule items deals with the exempted goods and fifth schedule items deals with input
tax restricted goods.

Every registered dealer is required to pay tax on his taxable turnover at the rate notified or specified in
respective schedules. Howavihe same can be reduced through various notifications issued under Sec

5. The KVAT law has classified the goods with reference to the schedules with different rates of taxes as

explained above.

The exempted goods are included in thiest schedule Theexamination of items in this schedule as
compared to the items in the second schedule provides an indication there is need for some

rationalization.

Thesecond scheduleleals with the 1% tax items. The items in this are only bullion, jewelry& precious
stones. In the opinion of the authors this entry should be done away as the same is not an essential item
requiring any special status , especially with the empower committee introducing to charge 5% on rice,
wheat etc. It will lead to a lot of resentment amgst the farmers community as to why the rice @ 5%

and jewelry @1%.
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Thethird scheduledeals with the 5% rate items. This category has been expanded over a period of time.
However some rationalization effort is required between this and unclassifiedsgebeth are liable to
tax @ 14%.

Fourthdeals with 20% rate of goods and if the goods are not included in any of the schedules, then they

are liable to tax @14% .in case of works contract, which is liable to tax under VI schedule.

TheV scheduledealswith the input tax restricted items as read with Secll1 (2). The tax paid on such
goods is restricted to the buying dealer subject to certain conditions as specified. The restriction on V
schedule basically restricts the input tax credit claim of the dedlmugh it is used for his business,

with the country moving towards GST. The authors believe that long list of goods including the schedule
V should be reduced. Further certain clarifications are required on certain goods like goods vehicle,
which are teated as a separate clause of capital goods, should not be included in all kinds of motor

vehicles.

Sixth ScheduleThe clause (c) of section 4(1)efK ¢ | OG NBIFR&a la ao000 Ay NBaL
in goods (whether as a goods or in some otlfiemm) involved in the execution of works contract

specified in column (2) of the Sixth Schedule, subject to sections 14 & 15 of the Central Sales Tax Act
1956 at the rates specified in the corresponding entries in column (3) of the said scleduleS &5 F 2 NJ
now the rate of tax on works depends upon sixth schedule and not as per the regular rates set out in

other schedules.

Analysis of VAT rates applicable in specific situations

As per Sec 3 of KVAT Act, the charge to tax is on the goods and not on the class of sale/class of dealef.
Therefore the authors are of the view that the insertion of the VI schedule wherein fre@2-2D06 on

the class of works contract is a debatable pysgion.

Packing materials when charged for separately in the bills would attract the same rate as applicable to
goods sold. When the goods sold are packed in any materials, the tax shall be leviable on the sales of
such packing materials at the same rafetax at which rate tax is leviable on the goods so packed. This

is applicable whether such packing materials is charged separately or included in the price of the goods
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sold. If the goods are not taxable, then there would be no tax on the packing edatsed. When the

goods are sold along with the packing materials or containers, such sale needs to be treated as one
integrated sale and such sale is sale of goods and not sale of packing materials ort containers. Therefore
though technically it is posdi to split and tax the goods and the packing materials/ containers
separately, the KVAT law mandates that no such splitting should be done and taxable status of
packing/containers would be the same as that of goods sold/ purchased as an integratedtimmsac

If goods are given as free samples, there may not be any VAT liability on the same, as the sale
consideration on the same is not collected. However the dealer would have to pay back the input tax
availed on the same. If the accessories were soldgalith the goods they would be chargeable at the
same rate at which the goods are sold. If the accessories are sold separately then the VAT rate would be
as specified in the schedule of accessories.

Further Sec 4 specifies that the rate of tax in thecWiedule is applicable for all goods other than goods
specified u/s 14 & 15 of the CST Act. There has been spate of litigation and unending confusion whether
declared goods should be used in the same form to be covered for concessional rate of tax. Fhether,
authors are of the view that an amendment to Sec 3 is also required to levy tax on class of works

contract, or else, the validity of VI schedule could be challenged.

Procedure For Identifying The Tax Rate (Classification Of Goods)

The classificationf the goods properly would determine the rate at which the goods are to be taxed.
The schedules enumerate the items and for each schedule a single rate has been fixed. Further to this
there are entries under the schedules, which give power to notify goetiich would also be subjected

to the same rate of tax. Further there would be exemption natification, which would give concessional
rate of tax or exemption. The suggested procedure to identify the tax rate (other than work contract) is
as follows:

The cealer shall first list all the goods that goods that he trades in (in case of manufacturer, the goods
manufactured and sold).

Identify whether the said goods are covered specifically under any of the entries in the Schedule | to IV.

If the same is coveredhen apply that rate to such goods.
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If it is not covered under any of the Schedules, then identify whether the same is covered under any of
the notification issued for concessional rate of tax or exemption. If it is covered, then apply that rate to
such @ods.

If it is not covered as above, examine whether the same is covered under other status, which is referred
to in any of the entries in the schedule to identify the coverage within the scope of the entry. If so, then
adopt that rate to such goods.

If not covered under any of the above, then the same would be taxable at 14%.

While identifying whether it is covered or not it is suggested to apply the following aspects.

The nature of goods as per common parlance.

The predominant characteristic of the goodsixture may be examined.

Functionality of the goods.

The reference to the case laws in regard to the product may also throw some light on the issue.

In case of Notification referring to Central Excise Classification, the principles of classificatiamsiofte

Central Excise Tariff has to be adopted.

In case of divergent views, an application for clarification can be made to Commissioner of Taxes on the

rate of tax of such goods.

After ascertaining the rate of tax, it would be ideal to put in the follivformat for further reference.
There have been instances where the KVAT Act relied on the classification under the Central Excise Tarif
Act. When an amendment is made to such Act, corrective amendments are not made simultaneously
under the KVAT legidlae. It is recommended that, the Act should itself provide that, in case changes

are made in the Tariff Act the same would be applicable to KVAT.

Notification referring to central excise classification

Interpretation under central excise

What is the Clasification?Classify the product with reference to the broad category and then specific
coverage within the broad entry of the Central Excise Tariff 1985. Where the entry is not clear or more

than one classification appears to be correct then referente [z made to the rules of interpretation
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of the First Schedule contained in the Central Excise Tariff Act 1985. Even when this is not helpful the
recourse to the Harmonised System of Nomenclature maybe made. The confirmation of such
classification coul@lso be done by reference to the case laws with regard to the products if any, which
could be a valuable indicator. Where an alternative with a lower rate is chosen, the justification of the
choice should be clear and legally defendable including thdirhafit of the conditions.

The gist of the classification rules are provided below:

Rule 1: The classification of the goods should be on the basis of heading and relevant notes and not on
the basis of chapter notes as they are provided for reference only.

Rule 2(a): The goods should be classified under the particular heading even though the said article is
incomplete, unfinished, the condition to be satisfied is that the incomplete or unfinished product
reflects the character of the finished article.

Rule 20): According to this rule heading in which there is a reference to a material or substance also
apply to that material or substance mixed or combined with other materials or substance as this rule
relates to mixtures or combination of materials or substes and for the goods consisting of two or
more materials or substances.

Rule 3(a): The description by name is more specific than the description by character.

Rule 3 (b): This rule is to be adopted only when classification cannot be classified follogvizigoie

rule. The goods should be classified as if the material or component which gives them their essential
character.

Rule 3©: this rule should be followed only when the classification cannot be determined according to
the above rule, according to th&aid rule the heading which occurs last in numerical order among those
which will equal merit consideration.

Rule 4: When goods cannot be classified in accordance with the above rules, then they are to be

classified in a heading of a product which is tradsn to the goods in question.

Exemption under VAT

Exemption of Tax(Section 5):

Section 5 of KVAT provides exemption for the goods listed in First Schedule t&/&E kK addition to
this, theState Government is empowered to issue notification Exémgpany goods from payment of
tax under KVAT.
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The Government has specified by notification certain goods, which are exempted from tax like molasses,
etc. Government may withdraw the notification through other notification and exempted goods can be
classifed as taxable goods w.e.f. from that date.

Sale of goods, which are exempt from payment of tax under the Act would either be notified or stated
separately in the relevant schedule to the Act. KVAT would be collected at every stage of transfer of
property in goods. Each dealer pays a small portion of the tax based on the value addition by him. Such
tax is to be paid on purchases only if such goods used in the course of the business by the buyer.

Export sales are not exempted sales but are known as zerd saties. This means that export sales are
exempt from payment of tax and Input tax paid in respect of such exports would be available to be set
off.

The Central or State Government, Local Authority or Statutory body is required to collect and remit
taxes @& prescribed under the Act. They are also required to filesuitable returns and issue Tax
Invoices/Sale Bill as case may be on the customers on affecting such sale.

If goods are sold as free samples, there may not be any VAT liability on the same,asethe sal
consideration on the same is not collected. If the accessories were sold along with the goods they would
be chargeable at the same rate at which the goods are sold. If the accessories were separately sold then
the VAT rate would be as specified in scHeduar that accessory.

Sale of business as a whole does not attract levy of VAT as the considerations received by the seller ig
towards the business as a whole and not towards sale of inventory as such. Therefore there is no issue
in so far as output takability is concerned. There would arise no closing stock as the same would have
been transferred when the business was sold as such. However the movement of goods to the acquirer
of the business is otherwise than by way of sale. Therefore section 18 lbewttracted. As per section

Mp GoKSNBE || NBEIAZGSNBR RSFE SN KFa RSRdzOGSR GKS
the course of his business, any input tax deducted becomes repayable in the period following the date
on which those goodsvere put to such other use. Sale of business as a whole is not in the normal
O2dzNAES 2F | RSIFHfSNNa o0dzaiAySaad ¢KSNBF2NB it A
course of sale of such business as whole, have to be reversed and it lzeceagable.

The Manufacturers are liable to tax on the sale of taxable goods but the works contractor are liable to
tax on the transfer of property in goods in same form or in some other form. For Example: If the dealer

is executing the works contract pfinting the books, he may be liable for works contract tax in respect
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of printing contract, even the books are exempted from tax. But in case of Manufacturer, he would be
liable to tax on the sale of taxable goods.

In the case of purchase from unregistdrdealer, the tax has to be paid by the dealer who has made
such purchase and not the person who has sold such goods. The goods purchased must be taxable

goods.
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Composition & Regular Scheméaluation & Input tax credit
By CA. Roopayak

Composition Scheme
The scheme of VAT envisages one treatment to all types of transactions. However due to the ground
realties in India where many of the small businessmen may not be educated, some leeway is required.
Further traditionally some of the busisses are unorganized and one man team where the compliance
with keeping detailed accounts and detailed accounting may not be practicable as on date.
Further the reasons may be due to smallness of business where the trader cannot afford to comply with
the detailed records keeping, tracing the purchases and tracing the sales etc. Similarly where the nature
of the business is such that elaborate records are not possible to be maintained and many activities are
sub contracted, the dealer may require a specis@thod of accounting. This could be applicable to
construction, hotel industries or any other works contract where there would be labour component as
well as material component. To enable such persons to also comply with the law, the composition

facility has been extended.

Composition of tax under KVAT Act (Section 15)

The law recognizes the following four types of persons who need not follow the regular VAT regime and
allows a scheme called composition tax.

A dealer whose total turnover in a year is moaceeding Rs.25 Lakh (or any amount as to be notified).

Who is a hotelier, restaurateur, caterer, ice cream parlour, Sweetmeat stall or bakery irrespective of his
turnover.

Who is a dealer in executing works contract irrespective of his turnover.

Who is mehanized crushing unit producing granite or any other metals.

Once the dealer opts for composition scheme, he can pay the tax on the total consideration and not the
taxable turnover as per Rule 3(2) of the KVAT Rules. They can pay the tax in respett of e
categories as notified by the Government. Once the option is exercised under this scheme, input tax

deduction is not at all permissible.
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It is not set out in the law whether such composition can be opted for portion of the turnover and other
pori A2y dzy RSNJ NB3Idz I NJ 4a0KSYSd {AyO0S GKS s2NRAYT
LIZNDOKI aSaéx Al AYRAOIF(GSa GKIG GKS YAEGANNB 2F O
permissible. However the KVAT fixes the maximum rate of fiveepean his total turnover or on the

total consideration for the works contract executed or at a maximum of two Lakh rupees for each

crushing per annum.

The composition dealers are liable to tax on the total consideration and not on the taxable turnover
(with reference to the Notification dated 3Q23-2006). The input tax credit cannot be availed by the
composition dealers. In case they shift from composition scheme to regular scheme, whether they can
avail the input tax deducting pertaining to inputs layingstock is a debatable issue which the authors
believe should be available considering the principles of VAT that as long as the output suffers the tax
input credit should be available.

There is an amendment in the act with effect from-@42007 where I can opt for composition
scheme for one business even if the other business/es is/are under the regular scheme. The conditions

for such option are that they have to maintain separate books of accounts.

Tax would be liable on interstate purchase at thealoVAT Act 2003. Works contract dealers who make
interstate purchase or import of goods are eligible for composition scheme (w.e0#-2006). With
effect from 0104-2006 such composition dealer executing works contract can make the interstate
purchaseshut they would be liable to charge at the local VAT rate within Karnataka for the goods used

in the course of execution of works contract.

The dealer executing works contract involving transfer of property in goods and opting for the benefit of
compositon is eligible to deduct from the total contract consideration the turnover of the subcontract
provided such cub contractor is a registered dealer liable to tax under the Act and the amount is
included in the return of the subontractor. In other words ndax shall be payable on the amounts
payable to a registered sutpntractor as consideration for the execution of the works contract and such
amounts shall be deducted from the total consideration of the works contract. Even with respect to the

payment tothe cub contractors, the amount paid or payable to the sointractors, the amount paid or
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payable to the sulwontractor would be deducted from the total consideration provided the-sub

contractor pays the tax and declares the same in the monthly retwed.fil

The dealer shall be liable to tax on the value of goods purchased from outside the state and used in the
execution of works contract at the rate specified in Section 4 without any deductions for input tax on
such purchase of goods. In case of the payable goods used otherwise than for the transfer of

property in goods, the tax shall be levied at the local rate applicable within Karnataka.

The composition dealer would be liable to pay tax paid on purchase made from unregistered dealer
within Karnat&a in addition to the tax paid in terms of composition scheme w.e.f. 01.0402006. The tax

so paid cannot be claimed as credit against the tax payable.

Rates of composition Scheme:
The rates of composition scheme are notified vide Notification No. FD 1162086 (13), Bangalore dated
31.03.2006. The rates are as follows:

l. Category "Rates

No.

01. | Dealer executing the works contract 5% on the total consideration for the worl
contract

02. | Hoteliers, Restaurateur or cater 4% of his total turnover

03. | Mechanised crushing unit producir
granite metals

C2NJ SI OK ONMHza KAy 3 Y Rs. 16,500/per month
C2NJ SI OK ONMHza KA Yy 3 Y Rs.8,250/per month
C2NJ SI OK ONYzA KAy 3 Rs. 4,000/per month
i2 dQQ

04. | Mechanised crushing unit producing me
other than granite metals
C2NJ SI OK ONXMza KAy 3 VY Rs.10,000/per month
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C2NJ SI OK ONMza KAy 3 |Rs.5000/per month
odzi y2i SEOSSRAYy3 M Rs.3,000/permonth
C2NJ SI OK ONHza KAy 3

02 pQQ

05. | Other dealers (i.e. the person whose to] 1% of his total turnover

turnover has not exceeding Rs. 25 lakhg

the preceding four quarters

Conditions for Composition Scheme

A dealer opting to patax by way of composition under section 15, shall satisfy the following conditions:

He shall be a dealer registered under KVAT or should be a dealer who has made an application for
registration under the Act.

Further he is registered from selling any gobdsught from outside even after such date.

Composition scheme is not available for a dealer selling liquor.

A dealer who is engaged in the business of selling goods in the course edtateetrade or commerce

or export of goods out of the territory ofndia, then he would not be entitled for opting for
composition.

The dealer who has purchased or obtained goods from outside the state or from outside the territory of
India is not eligible for opting for the composition scheme.

If any person who had itilly opted for such composition and later has opted out from such scheme
cannot reopt until the lapse of 12 months from the date of such opting out and paying regular tax.
Similarly such a person cannotaet if he is not registered under the KVAT sipceceding 12 months

of re-opting.

Composition scheme is not available for a casual dealer or a dealer who is voluntarily registered under
Section 23 of KVAT Act though he was required to be registered.

Computation of tax under composition scheme

A regstered dealer who has opted to pay taxes under the composition scheme is required to pay taxes
2y WLIHZNDKF 483 FNRBY (KS dzyNBEIAAGSNBR RSIESND o
to the composition tax payable on total consideratidihmay be noted that this amendment was made

on 01.04.2007 but effective retrospectively, from 01.04.2006. The honorable High Court in case of
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Mysore Construction Co., (vide writ petition no. 9757 of 2007, dated 13.04.2009) has quashed the
retrospective évy. For the financial year 20@B onwards the tax will become payable under the
provisions of law. It may be possible for a composite dealer to argue that once the tax is paid on total
consideration received or receivable there can be no further taxesporchases effected from
unregistered dealers on the ground that such a levy will amount to double taxation. In case dealer
proposes to take this contention the only option that will be available to him will be to litigate before
appropriate Courts.

A deakr executing works contracts opting to pay tax under the composition scheme:

Shall be eligible to purchase or obtain goods from outside the State / Country and use such goods
(whether as goods or in some other form) in the execution of works contract in the State. In this
scenario, he is liable to pay tax on thalue of such goodat the rate applicable to such goods in terms

of section 4 of the KVAT Act, 2003 (viz. at 1%, 5.5%, 14.5% etc.). While computing the taxable turnover
in respect of a dealer who has opted to pay tax under the composition schemalie of such goods

on which tax has been paid at the point of purchase shall be deducted from the total consideration of

works contracts.

Shall be eligible for deduction in respect of @@ount paid or payable to the sub contractor (subject
to production of proof that such sulxontractor is a registered dealer and that such amounts are

included in the return filed by the sub contractor).

Exampleg If the total consideration in respect of works contract executed by a composite dealer is

Rs.1,00,000/ If interstate purchases iat Rs.10,000/(assumed that the rate of tax is 14.5% on such

goods purchasgdand payments effected to registered sabntractors is Rs.40,000/The computation

of tax would be as follows:

Total consideration 100,000

Less: Deductions

Inter-Statepurchases 10,000
Payments to registered sutontractors 40,000
Total deductions 50,000
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Taxable turnover:

For composition scheme 50,000
For tax on inteiState purchases 10,000
For tax on purchases from unregistered dealers 10,000
Tax payable:

Composition scheme 2,000

at 4% under Section 15

On inter-State purchases

At 5.5% (on Rs. 8,000) 440

At 14.5% (on Rs. 2,000) 290

On unregistered dealer purchasesder Section 3(2)

At 14.5% (on Rs. 10,000) 1,450

Total tax payable 4,080

If a works contractor who has opted to pay tax under the composition scheme subsegseliglaway
the goods purchased by him (other than by way of transfer of property in such goods [whether as
goods or in some other form]) he will be liable to pay taxhdhe value of such goods at the rate
specified in section 4 WITHOUT ANY INPUT TAXOSET
Sales returns for works contract
In terms of rule 3, amounts paid back to purchasers in respect of goods returned by them within a
period of six months are allowed be deducted from the gross turnover.

Free supply of material by Contractee:
In respect of all inclusive contracts, if the value of material supplied by the contractee which is deducted
from the total value of the contract, at the time of paymenthés been held in the case of NM Goel (72
STC 368) (SC) that such deduction would amount to a sale in the hands of the contractee. The Honorable
Supreme Court in the Goes case cited above observed / held as follows:
For the construction, the appellant wasigplied iron, steel and cement by the PWD and the appellant
purchased other materials from the market. The prices of iron, steel and cement supplied to the
appellant for the work were deducted from its final bill. The Sales Tax Officer assessed thenappella

entry tax for iron, steel and cement under section 6(c) of the Madhya Pradesh SthaniyaKshetra Me Mal
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KePravesh Par KarAdhiniyam, 1976, on the ground that their entry had been effected by the PWD, which
was not a registered dealer, at the instancelwd appellant, because the appellant had ultimately used
the materials for the construction work; and the Deputy Commissioner affirmed the assessments on
revision. A writ petition filed by the appellant challenging the assessments to entry tax was dishysse
the High Court.

On appeal to the Supreme Court:
The Court held that, in this case, for the performance of the contract, the appellant was bound to
procure the materials; but in order to ensure that quality materials were procured, the PWD undertook
to supply such materials and stores as from time to time were required by the appellant to be used for
the purpose of performing the contract only. The value of such quantity of materials and stores so
supplied was specified at a rate and got-efft or deducted from any sum due or to become due
thereafter to the appellant. Clause (10) of the contract read in proper light indicated that a sale inhered
from the transaction. By the use or consumption of materials in the work of construction, there was
passingof the property in the goods to the appellant from the PWD. By appropriation and by the
agreement, there was a sale from the PWD to the appellant as envisaged in terms of clause (10).
However, the above decision has been distinguished by the HonorablatkarHigh Court in the case
of M/s Bangalore Water Supply and Sewerage Board Vs. State of Karnataka, (1999, 46 KLJ 1) (HC)(D
the facts and the judgment are briefly stated hereunder:
In this case the facts are clear that the Board purchased the goows fra KS f 2 O0Ff RSt S
forms from dealers outside the State and those goods were supplied to the contractors in question for

being used in the work carried on.

It is not in dispute that the goods supplied by the Board to the contractors cauldilized in any other

work, much less the goods could be taken out of the site and sold to other parties and if really the goods
passed to the contractors, sale would have taken place and in such an event the property would have
passed to the contractorattracting the sales tax. But, in this case it is clear that such a course was not
permissible at all and in the event any goods were left over with the contractor the same had to be
returned to the Board. In the event any sale had taken place in favoomfactors, it is inconceivable

that such an arrangement has been entered into between the Board and the contractors. Therefore, the

N&

LINARYOALX S&a aidlliSR Ay D2StQa OFasSz OFlyyz2id 6S YIRS
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that case the tems of contract were different from the present case. At any rate, it is clear that the
goods did not pass to the contractors at all. When the goods did not pass to the contractors, the same
having been utilized by the contractors for the benefit of thexBband never ceased to be the goods of

the Board, merely by utilization of such materials in the course of the work done by the contractors, it
cannot be said that the Board lost control or possession or ownership of the goods nor on completion of
the work the goods does not become the property of the Board once again. In that view of the matter
we think there is no justification to uphold the orders made by the authorities or the Tribunal in
guestion. The same are set aside insofar as the levy of tagsjpect of these items supplied to the
contractors by the Board. We allow these petitions accordingly.

In the case of R N Shetty & Co, Hubli Vs State of Karnataka (2004(56 KLJ 52)) there were four issues deg
with by the Honorable Karnataka Appellate Trialt We propose to highlight one important issue

arising out of this judgment.

¢tKS TFILOGAa Ay ONARST Ay GKS AaadzsS INB GKFG al RY
YFGSNALFE Ay GKS SESOdziAz2y 2F 2N}l a O2yGNI Olé o
Of ASyGaQ adzZl)x & 27 VYtredtst Ndshlé by thd @michctee in INKiGtStage. IANSS
thereafter, when the said goods are incorporated into the construction (for the cost of which the
appellant bills), the contractor is deemed to have sold the materials going into the construetioa i.

second stage sale.

The Counsel for the appellant contended that the above interpretation is possible only in cases where
the contractee supplier loses his rights and transfers the property in such goods to the contractor. It was
further argued thatin the instant case, based on facts, the property in cement and steel was never

transferred to the appellantontractor.

The Honorable Tribunal observed that this situation has already been analyzed in the case of Karnataka
Power Corporation Limited V$ 1@ Deputy Commissioner of Commercial Taxes (1999 (46 KLJ 533)(HC))

and in the case of BWSSB Vs State of Karnataka (1999(46 KLJ 1)(HC) while following the decision ar
RAAGAYAdzA aKSR (GKS aAddzrdAz2zy FNBY GKI athemdmwldKS D
down in these cases have been followed by the Tribunal in the cases of S Narayana Reddy Vs State o
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Karnataka (2001(51 KLJ 248)) & in Gurubasayya Vs State of Karnataka (2001(50 KLJ 94)). There is

reason to hold any other view than whaa$ already been held as correct.

hy Ly Fylteaira 2F GKS 020S RSOA&aA2YyAs | GK2dAK

out of running bills by the contractor cannot be a subject matter of taxation, the department continues

to litigate an such issues. In order to avoid litigation, it is advisable to issue such materials to the

O2y (Nl OG2NER GFNBS 2F O2ailié¢ o6AGK2dzi yeé RSRdAzO0A 2
Barter / Exchange JD Shares

In certain transactions, say between the landownedahe developer, the developer in addition to
payment of an agreed amount as consideration for land also agrees to part with certain portion of the
constructed property.In such a situation, the department is likely to contend that the cost of
construction relating to built up area transferred to the landowner will be subjected to tax in the
hands of the developer. Alternatively, the department may choose to disallow proportionate amount

of expenses claimed as deductions and add back to the declared turrsve this scenario, it can be
contended that such turnovers cannot be subjected to sales tax in the hands of the developer on the
IANRPdzyR GKIG aAy 2NRSNJ G2 O2yadAaddziS | {+rtS F¢tf¢
A bargain or agreenmt of sale;

The payment or promise of payment of price in cash;

The delivery of goods, and

¢KS GNIyaFTSNI 2F LINRLISNI & FNRY GKS asSttsSNI G2 GKS§
LG OFry 0SS &aSSy FTNRY GKS [020S RSTAYAUAZ2Y 27F 4
landowner @nce the condition relating to payment of price in cash is not fulfilled. Thus the transaction is
one of barter/ exchange and does not amount to a sale propéus under both the schemes, the
RSRdzOGA2ya NBEIFGAy3a (2 LI & Yabgui and G&HerSlikelicBarjesb2in & dzo
respect of input taxes or such other deductions must be restricted on a-fata basis.

It may be noted that if a dealer collects the money on behalf of the JD partner, he would be construed
to be a principal contractorrad therefore the receipts can be subject to tax under the KVAT Act, 2003. In
this scenario, the transfer is deemed to take place from the JD partner to the customer and there it is
possible to contend that the dealer would not be liable to tax. The depamtroften chooses to take the

easier route and therefore, subjects the dealer to the levy of tax.

Other issues
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Open car parking space sold to the customer not involving any transfer of property in goods would not
be subject to tax under the KVAT Act, 20B8Bwever, covered car parks sold to customers have been
held to be part and parcel of works contract turnovers liable to tax under the KVAT Act, 2003.

Collection of statutory deposits at actuals such as water, electricity, maintenance, legal fees, etc.,
amounting to reimbursements cannot be construed to be relating to transfer of property in goods
amounting to works contracts and it would therefore not be liable to tax under the KVAT Act, 2003.
However, if a dealer opts to pay tax under the compositidmeste the department has taken a view

that such amounts collected form part and parcel of the total consideration and would therefore
become a subject matter of levy of tax under the KVAT Act, 2003.

Whether sale / purchase of even a nominal amount of gogdald make composition schemeineligible

to the dealer: As per the view of the paper writer, as the statutory provision clearly bar the interstate
purchase and sale of goods, even a nominal amount of purchase / sale from interstatewould make this
scheme inégible.

As explained above, for the other dealer, the conditions to avail this scheme is there turnover should be
within Rs.25 lakhs. However, there was confusionwhether labour charges also to be included while
computing the turnover of Rs.25 lakhs. Aer pthe view of the paper writer, the labour charges not
requires to consider while computing the turnover of Rs.25 lakhs.

Whether composition tax also requires to be discharged on the labour charges which hasbiiled
separately: As per the view of the papariter, composition tax requires to be paid only on the aspect

of sale of goods (except in case of works contract). For pure service, works, there is nommeqtitoe

add thevalues of labour charges for computing tax under composition scheme.

Regular 8hemec Labour charges at a standard rate
If the dealer is not able to ascertain the actual labour and like charges as provided in Rule 3(2)(l) of K
VAT Rules, then the dealer can claim the standard deduction for labour and like charges which is
provided under Rule 3(2)(l) of-MAT Rules. The following are the standard adhoc deduction for the

dealer for various types of works contract.

SI.No Type of Contract Percentage of
deduction
1 Installation of Plant and Machinery 15%
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2 Installation of AilConditioner and Air Coolers 10%
3 Installation of Elevator (lifts) and escalators 15%
4 Fixing of marble slabs, polished granite stones and tiles 20%
5 Civil works like construction of buildings, bridges, roads etc. 30%
6 Construction of Railwagoaches on under carriages supplied by Railway 30%
7 Ship and boat building including construction of barges, ferries, { 20%
trawlers and draggers
8 Fixing of sanitary fittings for plumbing, drainage and the like 15%
9 Construction of bodies ahotor vehicles and construction of trucks 20%
10 Laying of pipes 20%
11 Tyre retreading 40%
12 Painting and Polishing 20%
13 Dyeing and Printing of Textiles 40%
14 Any other works contract 25%

Other relevant points:

A registered dealer or a owner of land who is liable to get himself registered under the KVAT Act, 2003
upon entering into a written agreement for works contract of construction of a building / civil works,
either by himself or through any other person,régjuired to submit a copy of the agreement entered

into by him to the prescribed authorities before the end of the subsequent month.

A tax invoice is required to be issued by a registered dealer executing a civil works canthectime

of receipt of any amount as the consideration for transfer of property in goods involved in the
execution of such works contractyhich shall contain among others the following details, namely:
Name and address of the dealer, TIN No., Serial number of the invoicdasmadf issue.

The name and address of the contractee (if registered, his TIN).

Brief description of the works contract being executed and date of its commencement.

The amount of total consideration payable for works contract being executed and the aralbeatly

paid or payable with serial number/s and date/s of tax invoice/s issued towards such amount.
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0 The total amount paid or payable as per sulte (2) of rule 27 (any amount paid or payable other than
as consideration for transfer of property in goodsalved in the execution of such works contract may
be mentioned separately with brief description of the nature of such amount and if it is part of any lump
sum paid or payable then the basis on which it is apportioned).
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Output tax Computation andrput tax credit

CA Akshayerle P

Introduction

Input and output taxes play a vital role in the implementation of VAT. It was with a view to overcome
the cascading effect of taxes that VAT was introduced. Thus, input taxes and output taxes forms the
bedrock of the entire system. This paper makes an attempt to explain the various provisions relating to
input / output taxes.

Input

Section 2(19) of the KVAT A2003 defines inputs to mean any goods including capital goods purchased
by a dealer in the course of his business foisatée or for use in the manufacture or processing or
packing or storing of other goods or any other use in business.

Input tax

Section10(2) of the KVAT Act, 2003 defines to mean the tax collected or payable under this Act on the
sale to him of any goods for use in the course of his business and includes the tax on the sale of goods to
his agent who purchases such goods on his behalf.

In other words, the sum total of tax paid on purchase of goods mentioned in the Second, Third, Fourth
and nonscheduled goods effected from registered dealers inside the State for sale / resale for use in the
manufacturing / processing of goods or on capifabds purchased for use in the business subject to the

restrictions imposed in Sections 11, 12, 14, 17, 18 and 19.

Output Tax
Section 10(1) of the KVAT Act, 2003 defines output tax to mean the tax payable under this Act in respect

of any taxable sale ahade by that dealer in the course his business and includes the tax payable by a

commission agent in respect of taxable sales of goods made on behalf of such dealer.

Output tax thus means the sum total of tax liability on the taxable turnover of salerchpse of goods
mentioned in the Second, Third, Fourth and rsmiheduled goods at the rates prescribed therein or
prescribed in any notification issued under Section 4(3) or Entry 35 and 36 of the Third Schedule.

Net Tax
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The net tax payable by a registereealer in respect of each tax period shall be the amount of output
tax payable by him for that period less the input tax deducted by him for that period.

It is basically the difference between the output tax and the input tax.

Input Tax Restrictions:

Section 11 of the KVAT Act, 2003 prescribes certain restriction on claiming input tax deductions. No
input tax deduction shall be allowed in respect of:

Tax paid on purchases attributable to sale / manufacture / processing / packing / storage of exempt
goads, exempted under Section 5, except when such goods are sold in the course of export outside
India.

Tax paid on goods as specified in the Fifth Schedule to the KVAT Act, 2003. However, input tax paid on
such goods shall be allowed if they are used forghmose of

Resale

Manufacture or any other process of other goods for sale.

Tax paid on purchase of goods as may be notified by the Government or Commissioner.

Tax paid on purchase of capital goods other than those falling under Section (2) and ertebt as
provided in Section 12 of the KVAT Act, 2003

Tax paid on purchase of goods that are despatched outside the State or used as inputs in the
manufacture / processing / packing of other taxable goods despatched to a place outside the State other
than as a direct result of a sale or purchase in the course of-gttde trade or commerce except as
provided in Section 14.

Tax paid on purchases of naphtha, LPG, furnace oil, kerosene oil, or any other petroleum product when
used as fuel in motor vehigde However, input tax credit shall be allowed when used as fuel in the
production of any goods for sale in the course of export out of India or taxable goods or captive power.
Tax paid under Section 3(2) on the purchase of fuel

Tax paid under Section 3(@) the purchase of goods excluding fuel, until output tax is payable on such
goods or other goods in which such goods are put to use

Tax paid on goods purchased from a dealer who is required to be registered but has failed to register

under the Act.
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Input tax shall not be deducted by a dealer by an agent purchasing or selling goods on behalf of any
other person other than a neresident dealer.
) Input tax on the amount paid or payable to any szdntractor as the consideration for execution of part

or wholeof such works contract for him, that is claimed as deduction

Deduction of input tax in respect of Capital goods:

Section 12 of the KVAT Act, 2003 prescribes certain conditions for claiming deduction of input tax paid
on capital goods:

(a) Deduction of input &ax shall be allowed to the registered dealer in respect of the purchase of capital
goods on or after the commencement of this Act for use in the business of sale of any goods in the
course of export out of the territory of India and in the case of any oihealer in respect of the
purchase of capital goods wholly or partly for use in the business of taxable goods.

(b) Deduction of input tax under this Section shall be allowed only after commencement of commercial
production or sale of taxable goods or saleaofy goods in the course of export out of the territory of
the India by the registered dealer.

Rule 133 of the KVAT Rules, 2005 prescribes the following further conditions:

(a) No deduction of input tax shall be allowed where the use of capital goods reldteliywio the sale of
exempt goods, other than when such goods are sold in the course of export out of the territory of India.

(b) Where there is a change in use of the capital goods from sale of exempt goods -taxabie
transactions to sale of taxable gamdvholly or partially, within twelve months from the date of its
purchase, the dealer shall be eligible for rebate on such capital goods.

(c) Where the use of capital goods relates, to both the sale of goods in the course of export out of the
territory of Inda or sale of taxable and exempt goods and also to taxable goods that are disposed
otherwise than by way of sale or ngaxable transactions, the nedeductible element of input tax shall
be calculated on the basis of the formula specified under rule 131.

(d) No deduction of input tax in respect of capital goods shall be allowed to a dealer registered under the
Act where the taxable turnover of the dealer is less than the limit specified iseciion (2) of section
22 during the year in which the capital gisoare purchased.

(e) The deduction shall be claimed by the dealer in his monthly return
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() Where there is a change in use of the capital goods, after taking deduction of input tax, and the dealer is

no longer eligible for such input tax rebate, the dealer sinédirm the jurisdictional Local VAT officer or

VAT Sulfficer within ten days of such change in use.

(g) Where the capital goods are disposed of otherwise than by way of sale after, the date of the

commencement of commercial production or the sale of tagaipbods or the sale of any goods in the
course of export out of the territory of India, the dealer shall repay input tax deducted in respect of such
capital goods and such amount repayable shall be calculated on the prevailing market value of such

capitalgoods at the time of such disposal.

Pre-Registration Purchases:

Section 13 of the KVAT prescribes that deduction of input tax shall be allowed to the registered dealer,
subject to the restrictions of Section 11, in respect of tax charged to him by a sellaxable sale of
goods made to him for the purpose of the business within three months prior to the date of his
registration provided that no input tax shall be allowed in respect of goods which have been sold or

otherwise disposed of prior to the date registration.

Special Rebating:

In terms of Section 14 of the KVAT Act, 2003, deduction of input tax shall be allowed on purchase of
goods, specified in clauses (5) and (6) of-settion (a) of Section 11, to the extent of the input tax

charged at aate higher than four per cent or any lower rate as may be notified by the Government.

Partial Rebating:

Section 17 of the KVAT Act, 2003 prescribes that where a registered dealer deducting irput tax.

makes sales of taxable goods and goods exempt uBdetion 5, or

in addition to sales of taxable goods or the sales referred to in clause (1), despatches taxable goods or
goods exempted under Section 5 outside the State not as a direct result of sale or purchase in the course
of inter-State trade, or

puts to use the inputs purchased in any other purpose (other than sale, manufacturing, processing,

packing or storing of goods), in addition to use in the course of his business or,
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falls under any of the above clauses and also purchases any petroleum pfodugse as fuel in
production of any goods or captive power,

apportionment and attribution of input tax deductible between such sales and despatches of goods or
such purpose, shall be made in accordance with Rules or by special methods to be approved by
Commissioner or any other authorised person and any input tax deducted in excess shall become

repayable forthwith.

Rule 131 of the KVAT Rules, 2005 prescribes the methodology for determining the apportionment and
attribution of input tax deductible:

All input tax directly relating to sale of goods exempt under section 5 other than such goods sold in the
course of export out of the territory of India and those sold in the course of import into the territory of
India, is nordeductible.

All input tax diectly relating to taxable sales may be deducted, subject to the provisions of section 11.
Any input tax relating to both sale of taxable goods and exempt goods, including inputs used for non
taxable transactions, the nedeductible input tax, may be callated on the basis of the following
formula:

(Sales of exempt goods + ntaxable transactions) x total input tax

Nondeductible input tax = -

Total sales (including netaxable transaction).
For the purpose of clause (3),
'Sale of taxable goods' would be the aggregate of the amounts specified in clauses (b), (c), (d), (e) and (f)
of subrule (1) of Rule 3 relating to sale of goods other than those exempt under sectioith ark not
sold in the course of export out of the territory of India and those sold in the course of import into the
territory of India ; and
"total sales" means total turnover less.
the amount specified in clause (a) of suwlte (1) of rule 3;

the deductions specified in clause (e) of suke (2) of rule 3

(iii) the aggregate of sale prices received or receivable in respect of subsequent sale in the course of inter

State trade or commerce of any goods purchased in the course ofStéde trade olcommerce during

their inter-State movement;
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(iv) the aggregate of sale prices received or receivable in respect of sale in the course of export out of the

(v)

(@)
(b)

territory of India of any goods purchased in the course of export; and

the aggregate of sale prices réeed or receivable in respect of sale in the course of import into the
territory of India of any goods purchased in the course of import.

Where in the case of any dealer, the Commissioner is of the opinion that the application of the formula
prescribed undr clause (3) does not give the correct amount of deductible input tax, he may direct the

dealer to adopt a special formula as he may specify.

Change in use or tax payment scheme after deduction of input tax:

Where a registered dealer has deducted inpax ton any goods and those goods are not used in the
course of his business or lost or destroyed, any input tax deducted becomes repayable in the period
following the date on which those goods were put to such other use.

Where such goods have been whollynsainly used or are intended for use in sale of taxable goods or in
sale of any goods in the course of export out of the territory of India prior to the change of use, input tax
repayable shall be calculated on the prevailing market value of such gotustane of change of use.

Where a registered dealer after deducting input tax on any goods used in the course of his business,
opts for composition of tax under Section 15, the input tax deducted on the goods held in stock on the
date on which the dealeso opts shall be repayable by the dealer in the tax period following such date

and the input tax so repayable shall be calculated on the market value of such goods on such date.

Deduction of input tax on exports and interstate sales and to special eguoi zone units and

developers:
The tax paid under this Act by any dealer on purchase of inputs in respect of,

any goods sold in the course of export out of the territory of India, or

any goods taxable under the Act, sold in the course of interstatestcaccommerce,

shall be deducted as provided under Section 10, subject to such conditions as may be prescribed from
output tax payable by such dealer.

Tax paid under this Act on purchase of inputs by a registered dealer who is a developer of any special

economic zone or an unit located in any special economic zone established under authorisation by the
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authorities specified by the Central Government mstbehalf, shall be refunded or deducted from the
output tax payable by such dealer, subject to such conditions and in the manner as may be prescribed.
Explanation %. For the purposes of this section, the expression "special economic zone" has the
meaning assigned to it in clause (iii) to Explanation 2 to the proviso to section 3 of the Central Excise Act,
1944 (Central Act 1 of 1944).

Reimbursement of Tax:

Tax collected under this Act on such class of purchases as may be prescribed, made byedpecialis
agencies of the United Nations Organisation, Multilateral Financial Institutions and Organisations
notified under the United Nations (Privileges and Immunities) Act, 1947 (Central Act 46 of 1947) and
Consulates or Embassies of any other country butuekaf) consulates or embassies as may be notified

shall be reimbursed, in such manner and subject to such conditions as may be prescribed.

An lllustrations to depict different Stages of Value Added Tax
Example 1 :
VAT Rate: Raw material @12.5%,
Finishal goods @12.5%
FIRST STAGERaw material producer

Inputs Sale Price | Tax charged | Tax already paid Net VAT payable
0 1000 125 0 125

SECOND STAGHManufacturer

Purchase | Value Sale Price| Tax charged Tax already Net VAT
Price addition paid payable
1000 1000 2000 250 125 250-125=125

THIRD STAGBVNholesaler

Purchase | Value Sale Price| Tax Tax already Net VAT payable
Price addition charged paid
2000 100 2100 262.50 250 262.50
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Retailer
Purchase | Value Sale Tax Tax already Net VAT payable
Price addition | Price charged paid
2100 420 2520 315 262.50 315
262.50=52.50
First Price : ~ 1,000
Stage (Tax = " 25)
Second Price : ~ 1,000 Total Value Addition :
Value Addition Stage (Tax = " 125 1,000+°1,000+°100+ 420
& Involvement _ > 2,520
of Tax Third Price : * 100 _
Stage (Tax - 125 Since, Tax Rate at each stage
' @12.50%, Net Tax Payableis
Fourth Price : " 420 equal to * 315 i.e., 12.50% of
Stage (Tax = ~ 52.5) 2,520
Example 2

Standard rate 12.5%

Primary Manufacturer

Trade Implication

Government Revenug

Input Cost

X 0.00

Value addition (incl. profit] ° 100.00

Selling price ) 100.00
VAT @12.5% 12.50
) 112.50| (+) 12.50
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Net Payable (in?) 12.50
SecondaryManufacture
Trade Implication Government Revenue
Purchase price 112.50| (-) 12.50
Credit for input tax 12.50
100.00
Value addition (incl. profit 50.00
Sales price 150.00
VAT @12.50% 18.75 | (+) 18.75
168.75
Net Payable (in7) 6.25
Trade Intermediary- Wholesaler
Trade Implication Government Revenug
Purchase price 168.75| (-) 18.75
Credit for input tax 18.75
150.00
Value addition (incl. cost ©~ 28.00
Profit 22.00
Sales price 200.00| (+) 25
VAT @12.5% 25.00
225.00
Net Payable (in’) |6.25
Trade Intermediaryg Retailer
Trade Implication Government Revenue
Purchase price 225.00| (-) 25
Credit for input tax 25.00
200.00
Value addition (incl. profit 50.00
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Sales price © 250.00| (+) 31.25
VAT @12.5% 31.25

281.25
Net Payable (in") 6.25

Consumer Price= " 281.25

Total Government Revenue =~ 12.50+6.25+6.25+6.25 = "~ 31.25

Example 3 : How VAT Works in Chain of Transactions
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Importer/ First stage

Cost Price = " 1000.00

Value added = 10.00

Selling Price =~ 1100.00 VAT payable @ 12.50% at first stage | ~ 137.50
Wholesaler/ Second stage

Cost Price = 71100.00 VAT payable @ 12.50% *150.00
Value added = 100.00 Less : VAT already paid at 1st Stage | ~ 137.50
Selling Price = 1,200.00 | Net VAT payable at 2nd stage ©12.50
Retailer/ Third stage

Cost Price = 7 1200.00 VAT payable @ 12.50% ©157.50
Value added = " 60.00 Less : VAT already paid at 2nd Stage | * 150.00
Selling Price = " 1260.00 Net VATpayable at 3rd stage ©7.50

Consumer/ 4th Stage

Consumer has to paQ

" 1417.50 (" 1260+ 157.50)

Govt. Collection€ " 137.50 + 12.50 + * 7.50 =" 157.50

Value addition at all stageS ~ 1000 + ° (100+100+60) =" 1260

Tax @12.50% = 157.50

In theabove transactions involvement of VAT is as under

Stage

Cost
Price

Value
addition

Sale
Price

VAT
payable

VAT paid

VAT net payable
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Importer | ~ 1000 | 100 "1100 | °137.50 |0 "137.560
="137.50
Whole © 1100 | 100 "1200 | "150.00 | "137.50 | 150°137.50
seller ='12.50
Retailer |~ 1200 | '60.00 | 1260 | '157.50 | 150 "157.50°150
="7.50
Total "157.50
Note:
Cost of the goods at first stage © 1,000
Value addition * (100+100+60) " 260

Cost of the goods when handed over to consun "~ 1,260

Net VAT payable ©157.50

Example 4: Value Added Tax in case of Exporter

Exports
Exporter Outside India
Cost Price =" 10,000 Sale Price = 12,000
Input Tax =~ 1,250 VAT =0

Exporter will get refund of ~ 1250/
Example 5: VAT in Case of ManufacturersTeixFree (Stock Transfer) Goods
Manufacturer of Tax Free Goods
Cost Price 50,000 Sale Price * 70,000
Input Tax " 6,250 VAT payable Nil
(output tax i.e. tax charged)
Whether ITC available?

Yes No
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In some States ITC is not available (e.g., Punjabkoime States partial ITC is available (e.g.,
Maharashtra where ITC is available in excess of 2% input tax)

Example 6: VAT iinter-State Trade

Inter-State
Trade
Purchase in the stat _| Inter state purchase
and then inter state | and then sales in thg
sales P State
Cost Price = ° 10,000 Cost Price (inclusive ¢ = 12,480
CST " 480)
Input tax * (i.e., = 400 Input tax =0
LST paid)
Sale Price = ° 12,000 Sale Price = ° 14,000
CST @4% = 480 Output tax = ° 1,750
Tax Credit = 400 (i.e., LST= " 0
charged@12.5%)
Tax Credit =0
* assuming it to be 4%
Tax Payable =~ 48@00 =" 80 Tax Payable =" 1,750 =~ 1,750
Example 7: VAT imter-State Trade
Inter-State
Interstate Sale > Purchase
Delhi < Maharashtra
l CForm l
Cost price * 10,000 Cost Price 12,480
Local Tax paid o1 1250 Local Tax paid oo © O
purchase (12.50%) purchase
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Sale Price 12,000 Sale Price 13,000
CST charged @4% 480 Local Tax charge =~ 1,625
@12.5%
VAT credit 1250 VAT credit 0
Tax payable 480-1250= Tax payable 1625
770 0=1625
Example 8 : Value Added tax Different Stages
Producer| A | Manufacturer| A | Trader | A | Consumer
Particulars
Sale Price 1,000 2,000 2,400
Tax Liability @ 12.5¢ " 125 250 300
Tax Credit 0 125 250
Tax Payable 125 125 50
Cost Price
Note: Tax rate at all the stages is 12.50%
Government. Revenue:
from producer T 125
from manufacturer 125
from trader 50
Total © 300
Costprice for consumer =~ 2700 (" 2400 + "~ 300)
Example 9 : Working of VAT
State of| Seller (u) Sale | Rate VAT Earlier Net VAT
Sale (or price | of VAT | amount VAT which  the
value of which the | amount seller u will
addition) goods purchaser | which the | deposit in
S. No. will pay seller (u)| Government
has treasury
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recovered
A B C D E =CXD F G=EF
1. Raw material ~ 100 | 12.5% | 100x12.50% "0 12.500
Producer (u) ="12.50 = 12.50
2. manufacturer| ~ 150 | 12.50%)| 150x12.50% "~ 12.50 18.7512.50
(W =" 18.75 ="6.25
Whole seller
3. Whole seller|] ~ 180 | 12.50%| 180x12.50% " 18.75 22.5018.75
(W =" 22.50 ="3.75
Retailer
4, Retailer(u) " 200 | 12.5% | 200x12.50% "~ 22.50 25-22.50
Consumer =25 = 250
Example 10: Comparison of Salesx System and/AT system
Tax Rate @12.50%
Stage| Particulars Tax leviable at First Point il VAT Systerm|
Sales Tax System (in")
(in7)
Cost Tax Gouvt. Cost VAT | VAT/ | Govt.
revenue Set revenue
off
First : Manufacturer
Purchase price o] 100.00 | 12.50 12.50 100.00| 12.50| ¢ 12.50
raw material
Total Purchase Pricg 112.50 | --- 100.00| --- 12.50 | ---
Value addition| 37.50 | --- 37.50 | ---
owing to
manufacturing cost,
profit etc.
Sale price of finishe¢ 150.00 | 18.75 18.75 137.50| 17.19| 12.50 | 4.69
goods

* Concessional rate applicable on raw material
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Stage| Particulars Tax leviable at First Point il VAT System
Sales Tax System (in")
(in7)
Cost Tax Govt. Cost | VAT | VAT/ | Gowvt.
revenue Set revenue
off
Second : Wholesaler
Purchase price 168.75 | - - 137.50] - 17.19 | -
Estimated Valug 17.00 | - - 17.00 | - - -
Addition
Sale Price 185.75 | STP?RS] - 154.50| 19.31| 17.19 | 2.12
Third : Retailer
Purchase price 185.75 | - - 154.50]| - 19.31 | -
Estimated Valug 40.00 | - - 40.00 | - - -
Addition
Sale Price 225.75 | STP? - 194.50| 24.31| 19.31 | 5.00
Last: | Purchase price fo| 225.75 | - 31.25 194.50] - - 24.31
consumer and govt
revenue
Note:

In the Sales Tax system purchase pricetlierconsumer is ~ 225.75

In the Sales Tax system total Govt. receipt is * 12.50+ * 18.75 =" 31.25

In the VAT System purchase price for consumer is ~ 194.50

In the VAT System total Govt. receipt is "12.50+ ~ 4.69+" 2.12+" 5.00 =" 24.31
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Section 3 of the Karnataka Value Added Tax Act, 2003 provides for levy of VAT on sale of every goods
Section 4 of the KVAT Act provides the rate of tax which is required to be chargearifars goods.
The tax rates applicable on various goods are as follows

Vi.

Vii.

viii.

X.

Additionally, urchases by registered dealer from an unregistered dealer is also liable to VAT in the
hands of the registered dealer. Also referred to as URD purchases

sz

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.
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Computation of Bx¢ Illustrations andCase studies
CAHanishJain

Rates of Taxes

Goods covered under the First ScheduMo Taxes
Egq Agricultural implements, fabrics, books and periodicals, national flag, sugarcane, fresh fruits
etc

Goods covered under the Swaal Schedulg 1% of the sale price
Egg Bullion

Goods covered under the Third Schedu&5% of the sale price
Eglnformation Technology Products, Software Licenses, Handicrafts, Indian Musical Instruments,

readymade garments

Goods considered d3eclared Goods 5% of the sale price
Eglron and Steel

Goods covered under the Fourth Sched28% of the sale price
EgNarcotics, Molasses, Rectified Spirit

Cigrattes, cigars, gutkha and other manufactured tobart@% of the sale price

Goods transfaed in the execution of works contract Rates specified in the Sixth Schedule
subject to levy of taxes on declared goods at 5%

Packing Materiat To be charged at the same rate at which the goods being packed are being
charged. This is true even if tpacking material price is charged separately

Pharmaceutical ProductsDealer may choose to pay at MRP less the tax applicable on the same
(tax deduction is available if the MRP is inclusive of taxes)

Other goods; 14.5% of the sale price
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Interstate sales ie sales due to movement of goods from one state to another are taxable at rates
applcable in the statement from which the goods originate. However, if the goods are against Form C
then concessional rate of 2% would be applicable.

2. Inclusion / Exclusion from turnover for computation of taxes

i. Sales returnsallowed as deduction provideithe goods are returned within 6 months from the
date of delivery of the goods

ii.  Transportation ChargesNo deduction unless recovered separately and could be proved that it
is a post sale activity. Contract of Sale which determines the time and placepndygerty in
goods is transferred is important to understand if transportation charges would be allowed as a
deduction or not

iii.  Allamounts collected by way of tg@Allowed as a deduction. If the invoice does not specify the
amount of tax to be charged irespect of taxable goods, one cannot seek deduétion

iv.  Delivery Charges Similar to packing charges. Depends on whether it is ssgle activity or a
post sale activity

V. Discounts could be of various kinds

a. Cash Discourg Deduction available
Trade Dscount reflected on the invoiceDeduction available

c. Discount by issuing credit noteNo Deduction (contrary view in M/s BPL Limited v AC,
Bhopal and Othef$

d. Quantity Discount for a particular period / one yeaQuantity discount towards past
performance not deductible in computing taxable turnoter

vi. Dharmada / Voluntary Contributions to funds typically collected by restaurants are not to be
included in the sale price. However, if these are compulsory contributions, the same would be
included in the ale price

vii.  Installation charges not forming part of the sale agreement (ie not a composite contract) and
charged separately would not be included in the sale price

'Radhakrishna Agencies v CCT, Karnataka 2013 (76) KLJ 349 (HC) (DB)
2M/s IndianRayon | ndustried_td v State of Karnatak2014VIL -06-KAR
%2014VIL-146-MP

*M/s Maya Appliances (P) Ltd VACCT 2014 TIOL-504HC-KAR-VAT
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Xi.
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Post sale charges like charges for cutting / bending the steel rods after the sale tastbener
do not form part of the sale price

Warranty ¢ No additional consideration is charged for warranty offered as part of sales.
However, additional warranty is charged from the customer. This is liable to VAT and / or
service tax depends on the valwf goods transferred or service rendered under the warranty
agreement

Subsidy offered by Government which results in sale of goods at reduced prices are not
regarded as part of sale price because these cannot be identified or related to a padeelar

Central Excise Duty is payable on the removal of manufactured goods which may coincide with
the sale. The activity of manufacture is completed prior to sale in normal circumstance;
therefore the CED is includible to arrive at the sale price

Computaion of Taxes
A sells laptop to B for Rs 50,000. What will be the tax payable on the same?

A sells metal articles to B worth Rs 1,00,000 which are not covered under the third schedule.
What will be the tax payable on the same?

A, Bangalore sells certaiteclared goods worth Rs 10,000 to another dealer B who is located in
Chennai. The products would be resold by B in Chennai. What will be the tax payable on the

same?

Total Sales of Mr A for the month of November 2@1Hs 55,00,000 bifurcated into foWing:

a. Exempted Sales Rs 5,00,000
b. Goods liable at 5.5% Rs 25,00,000
C. Goods liable at 14.5%Rs 20,00,000

All goods are packed using specially manufactured jute bags which are liable to 5.5% VAT.
Packing material is charged extra to customer at 10% efstde value. What is the total tax
payable by the dealer?

Mr P is engaged in sale of pharmaceutical products which are liable to tax at the rate of 5.5%.
He has opted for payment of tax on MRP. The total sale during the month of October 2014 was
Rs 1000,000. MRP of these products sold was Rs 15,00,000. What is the tax liability?
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Total turnover of Mr X during the month of August 2014 was Rs 26 Lakhs. This includes the
following:

a. Exempted Sales Rs 60,000
b. Goods liable at 5.5% Rs 5,00,000
C. Goods liable at 14.5% Rs 10,00,000

d. Goods sold against Form C Rs 5,00,000
e. Stock Transfer Rs 2,50,000

f. Tax collected Rs 1,90,000
g. Transportation Charges incurred post sale Rs 1,00,000

Mr A sold goods to Mr B orf"SAugust, 2014 worth Rs 10,0@hargeable at Rs 14.5% and sold
the same goods to Mr C on "13ugust 2014 to the tune of Rs 20,000. Both the customers
complained about bad quality of goods and returned the same to Mr A on February 10, 2014.
Can the tax paid by A for these two sabesadjusted against any other sales in February 2014.

Mr A provides various incentive schemes to his customers. A customer is allowed 5% trade
discount and in case the bill is settled in cash, the customer gets an additional 2% cash discount
(on value ofgoods after deducting trade discount). In case a customer orders goods worth Rs
75,00,000 or above (before any discount), he also gets a additional quantity discount in the last
invoice of the year for 1% of the value of goods sold (before discourd)cu$tomer purchases

Rs 95,00,000 worth of goods during the entire year and settles the invoices by cash, what will be
the tax payable if the tax rate on goods being sold is 14.5%? What will be the sales of Mr A to
be disclosed in the financial recordstroff discount and taxes?

Mr S was engaged in manufacture of certain goods which attracted excise duty at the rate of
12.36%. Mr S sold goods worth Rs 50,000 to Mr D. The VAT applicable on sale of goods wasg
14.5%. What is the tax payable?

Assume Ciflee Day charges Rs 125 for a coffee alongwith VAT at 14.5% and 10% service charge.
They also collect Rs 5 from each of their customers towards AkshayaPatra Scheme which is
completely optional. What is the tax payable if a customer opts for payment tisvidre
scheme / does not opt for payment towards the scheme and will be the bill amount?

Mr W agrees to construct a house for Mr B for Rs 10,00,000 (excluding taxes). This involves
purchase of sand from unregistered dealer to the tune of Rs 50,000 {R&t&%]. The cost of

the project is Rs 900,000 and Mr W purchased steel worth Rs 75,000 which were used in the
project. Compute the tax payable for this contract
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xii. A dealer opts for payment of taxes under composition scheme on works contract at thefrate

4% on the contract value. The contract value is Rs 50,00,000. Hmmsinacts a part of the
work to the tune of Rs 10,00,000 on which the suimtractor pays appropriate taxes. What is
the tax to be paid by the contractor?

Provisions of Karnatakéalue Added Tax Act, 2003 relevant for the discussion

{ SOGA2Y wibhalhits grab{miaticad @riation and cognate expressions means every transfer of
the property in goods (other than by way of a mortgage, hypothecation, charge or pledge) by one
person to another in the course of trade or business for cash or for deferred payment or other valuable

consideration and includes

(a) a transfer otherwise than in pursuance of a contract of property in any goods for cash, deferred

payment or other valuableonsideration;

(b) a transfer of property in goods (whether as goods or in some other form) involved in the execution of

a works contract;

(c) a delivery of goods on hire purchase or any system of payment by installments;

(d) a transfer of the right to useny goods for any purpose (whether or not for a specified period) for

cash, deferred payment or other valuable consideration.

sz

Explanations: (1) A transfer of property involved in the sale or distribution of goods by a society
(including a ceperative sotety), club, firm, or any association to its members, for cash, or for
deferred payment or other valuable consideration, whether or not in the course of business,
shall be deemed to be a sale for the purposes of this Act.

(2) Every transaction of sale byayof or as a part of any service or in any other manner
whatsoever, of goods, being food or any other article of human consumption or any drink
(whether or not intoxicating) where such sale or service is for cash, deferred payment or other
valuable considration, shall be deemed to be a sale of those goods by the person making the
sale and purchase of those goods by the person to whom such sale is made.

(3) Notwithstanding anything to the contrary contained in this Act or any other law for the time
being h force, two independent sales or purchases shall, for the purposes of this Act, be
deemed to have taken place, (a) when the goods are transferred from a principal to his selling
agent and from the selling agent to the purchaser, or (b) when the goodsaarsferred from

the seller to a buying agent and from the buying agent to his principal, if the agent is found in
either of the cases aforesaidj) to have sold the goods at one rate and to have passed on the
sale proceeds to his principal at anotheteaor (ii) to have purchased the goods at one rate and

to have passed them on to his principal at another rate, or (iii) not to have accounted to his
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principal for the entire collections or deductions made by him in the sales or purchases effected
by himon behalf of his principal, or (iv) to have acted for a fictitious or-existent principal.

(4) Every transfer of property in goods by the Central Government, any State Government, a
statutory body or a local authority for cash or for deferred paymentother valuable
consideration, whether or not in the course of business, shall be deemed to be a sale for the
purposes of this Act.

{ SOGA2Y H 6o vmean¥dny sale af §o&ds, &vhich 8 Bixable under the provisions of this Act.

{ SOGA2Yy InootoS vii danALEEESINdDVer on which a dealer shall be liable to pay tax as
determined after making such deductions from his total turnover and in such manner as may be
prescribed, but shall not include the turnover of purchase or sale in the cairsgerstate trade or
commerce or in the course of export of the goods out of the territory of India or in the course of import
of the goods into the territory of India and the value of goods transferred or despatched outside the
State otherwise than by ay of sale.

{ SOGA2Y HOo0pULmMedhs thé hgfregatedmidoRedis AllkYyoods of a dealer at all places of
business in the State, whether or not the whole or any portion of such turnover is liable to tax, including
the turnover of purchase or sale the course of interstate trade or commerce or in the course of export
of the goods out of the territory of India or in the course of import of the goods into the territory of
India and the value of goods transferred or despatched outside the Statevaifesthan by way of sale.

{ SOGA2Y HOomeans He aghldHated Sriddmt for which goods are sold or distributed or
delivered or otherwise disposed of in any of the ways referred to in clause (29) by a dealer, either
directly or through another, on kiown account or on account of others, whether for cash or for
deferred payment or other valuable consideration, and includes the aggregate amount for which goods
are purchased from a person not registered under the Act and the value of goods transferred o
dispatched outside the State otherwise than by way of sale, and subject to such conditions and
restrictions as may be prescribed the amount for which goods are sold shall include any sums charged
for anything done by the dealer in respect of the goodkisat the time of or before the delivery
thereof.

Explanation: The value of the goods transferred or dispatched outside the State otherwise than by way
of sale, shall be the amount for which the goods are ordinarily sold by the dealer or the prevailing
market price of such goods where the dealer does not ordinarily sell the goods.

Section 3¢ Levy of Tax

(1) The tax shall be levied on every sale of goods in the State by a registered dealer or a dealer liable to
be registered, in accordance with tipeovisions of this Act.
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(2) The tax shall also be levied, and paid by every registered dealer or a dealer liable to be registered, on
the sale of taxable goods to him, for use in the course of his business, by a person who is not registered
under this Act.

Section 4¢ Liability to tax and Rates thereof

(1) Every dealer who is or is required to be registered as specified in Sections 22 and 24, shall be liable to
pay tax, on his taxable turnover,

(a) in respect of goods mentioned-in,
(i) Second Schedule, #ite rate of one per cent,
(ii) Third Schedule, at the rate of fiaad halfper cent; and
(i) Fourth Schedule, at the rate of twenty per cent.

(b) in respect of,

(i) declared goods as specified in section 14 of the Central Sales Tax Act, 1956 (Central
Act 74 of 1956) at the maximum rate specified for such goods under section 15 of the
said Act;

(i) cigarettes, cigars, gutkha and other manufactured tobacco at the rate of seventeen
per cent;

(i) other goods at the rate of fourteesnd halper cent.

(c)in respect of transfer of property in goods (whether as goods or in some other form) involved
in the execution of works contract specified in column (2) of the Sixth Schedule, subject to
Sections 14 and 15 of the Central Sales Tax Act, 1956 (Centrad A€t1B56), at the rates
specified in the corresponding entries in column (3) of the said Schedule.

Provided that the rate of tax in respect of declared goods as specified in section 14 of the
Central Sides Tax Act, 1956 (Central Act 74 of 1956) shalubgdr cent from eighth day of
April, 2011 to eleventh day of April, 2011.

(2) Where goods sold or purchased are contained in containers or are packed in any packing material
liable to tax under this Act, the rate of tax applicable to taxable turnovesuch containers or packing
materials shall, whether the price of the containers or packing materials is charged for separately or not,
be the same as the rate of tax applicable to such goods so contained or packed, and where such goods
sold or purchased arexempt from tax under this Act, the containers or packing materials shall also be
exempt.
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(3) The State Government may, by notification, reduce the tax payable undesestibn (1) in respect
of any goods subject to such restrictions and conditionsag be specified in the notification.

(4) Notwithstanding anything contained in sabction (1), subject to such conditions as may be
prescribed, a registered dealer, if he so elects, may pay tax on the sale of goods specified in SI. No. 60 of
the Third Skedule or any other goods, on the maximum retail price indicated on the label of the
container or pack thereof or on such maximum retail price reduced by an amount equal to the tax
payable.

(5) Notwithstanding anything contained in sabction (1), a regisred dealer shall be liable to pay tax

on the sale of cigarettes, cigars, gutkha and other manufactured tobacco, on the maximum retail price
indicated on the label of the container or pack thereof, after reducing from such maximum retail price
an amount gual to the tax payable, where the total amount payable to the dealer as the consideration
for sale of such goods exceeds five hundred rupees or any other higher amount as may be notified by
the Commissioner.

(6) Where tax in respect of his purchase of @g@ds collected in accordance with sséction (5),

(a) a registered dealer whose sale of such goods is not liable to tax undsestitn (5), shall

be eligible for refund or adjustment of any amount of tax collected on his purchase, which is in
excessof the tax payable on his turnover relating to sale of such goods, and the burden of
proving that the tax has been collected and paid in accordance with the saisestibn shall be

on the dealer ;

(b) a person who is not a dealer liable to get regisfewader the Act, may claim refund of any
amount paid by the selling dealer in excess of the tax payable on the consideration paid by him
to such dealer in such manner and subject to such conditions as may be prescribed.

Rule 3 of the Karnataka Value Addd@&x Rules, 2005
The total turnover of a dealer, for the purposes of the Act, shall be the aggregate of .

D (a) the total amount paid or payable by the dealer as the consideration for the purchase of any
of the goods in respect of which tax is leviablaler subsection (2) of Section 3;

(b) the total amount paid or payable to the dealer as the consideration for the sale, supply or
distribution of any goods where such sale, supply or distribution has taken place inside the
State, whether by the dealeiimself or through his agent;

(c) the total amount paid or payable to the dealer as the consideration for transfer of property
in goods (whether as goods or in some other form) involved in the execution of works contract
including any amount paid as advartoghe dealer as a part of such consideration;
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(d) the total amount paid or payable to the dealer as the consideration for transfer of the right
to use any goods for any purpose (whether or not for specified period);

(e) the total amount payable to the déer as the consideration in respect of goods delivered on
hire purchase or any system of payment by instalments;

(f) the aggregate of the sale prices received and receivable by the dealer in respect of sale of any
goods in the course of intestate tradeor commerce and export out of the territory of India and
sale in the course of import into the territory of India; and

(9) the value of all goods transferred or despatched outside the State otherwise than by way of
sale.

Explanation. Any amount paid as adnce to a dealer as a part of consideration for transfer of
property in goods (whether as goods or in some other form) involved in the execution of a
works contract shall be included in his total turnover in the month in which execution of such
works contact commences.

(2) The taxable turnover shall be determined by allowing the following deductions from the total
turnover -

(a) The aggregate of the sale prices received and receivable by the dealer in respect of sales of
any goods in the course of intsrate trade or commerce and export out of the territory of India
and sales in the course of import into the territory of India.

(b) The value of all goods transferred or despatched outside the State otherwise than by way of
sale.

(c) All amounts allowed atiscount:

Provided that such discount is allowed in accordance with the regular practice of the dealer or is
in accordance with the terms of any contract or agreement entered into in a particular case and
the tax invoice or bill of sale issued in respetthe sales relating to such discount shows the
amount allowed as discount; and

Provided further that the accounts show that the purchaser has paid only the sum originally
charged less discount.

(d) All amounts allowed to purchasers in respect of gagetisned by them to the dealer:

Provided that the goods are returned within a period of six months from the date of delivery of
the goods and the accounts show the date on which the goods were returned, the date on
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which the refund was made and the amouwit such refund together with the details of credit
notes issued as specified under ssdxtion (1) of the section 30.

(e) All amounts received from the seller in respect of goods returned to them by the dealer,
when the goods are taxable under ssbction(2) of section 3:

Provided that the goods are returned within period of six months from the date of delivery of
the goods and the accounts show the date on which the goods were returned and the date on
which the refund was made and the amount of such refun

(f) All amounts for which goods exempt under section 5 are sold.
(9) All amounts realized by sale by a dealer of his business as a whole.
(h) All amounts collected by way of tax under the Act;

() The turnover in respect of which the dealer's agent sl tax, and the dealer has furnished
a certificate in Form VAT 140.

(i-1) All amounts paid or payable to sabntractors as the consideration for execution of works
contract whether wholly or partly:

Provided that, no such deduction shall be allowed ssléhe dealer claiming deduction
produces document in proof that the stdmntractor is a registered dealer liable to pay tax
under the Act and that the turnover of such amounts is included in the return filed by sueh sub
contractor.

Provided further that o such deduction shall be made where deduction of input tax is claimed
in respect of tax paid to any stdmontractor.

() All amounts separately collected in tax invoices as commission under the provisions of the
Agricultural Produce Marketing (RegulatioAg)X, 1966, by a commission agent:

Provided that the tax is not separately charged for and collected in the tax invoices on such
commission.

(k) All amounts received or receivable by way of interest on the unpaid amount payable in
respect of goods delivedeon hire purchase or on any system of payment by instalments, where
such interest is specified and charged for by the dealer separately without including such
amounts in the price of the goods delivered and does not exceed twenty percent per annum on
the amount remaining unpaid.

(I) All amounts actually expended towards labour charges and other like charges not involving
any transfer of property in goods in connection with the execution of works contract including
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charges incurred for erection, installatipfixing, fitting out or commissioning of the goods used
in the execution of a works contract.

(m) Such amounts calculated at the rate specified in column (3) of the Table below towards
labour charges and other like charges as incurred in the executienvedrks contract when
such charges are not ascertainable from the books of accounts maintained by a dealer.

Sl. Type of contract Labour and like charges as a percent;
No. of the value of the contract
1) [ (3)
1. Installation of plant and machinery Fifteen per cent
2. Installation of air conditioners and air coolers Ten per cent
3. Installation of elevators (lifts) and escalators Fifteen per cent
4, Fixing of marble slabs, polished granite stones | Twenty five per cent
tiles (other than mosaic tiles)
5. Civil works like construction of buildings, bridg( Thirty per cent
roads, etc.
6. Construction of railway coaches on under carria{ Thirty per cent
supplied by Railways
7. Ship and boat building including construction | Twenty per cent
barges, ferries, tugs, trawlers and draggers
8. Fixing of sanitary fittings for plumbing, drainage g Fifteen per cent
the like
9. Painting and polishing Twenty per cent

10. | Construction of bodies of motor vehicles a| Twenty per cent
construction of trucks

11. | Laying of pipes Twenty per cent

12. | Tyre retreading Forty per cent

13. | Dyeing and printing of textiles Forty per cent

14. | Any other works contract Twenty five per cent

Provided that where any deduction is allowed under this clause, then input tax shall not be allowed in
respect of tax paid on charges for obtaining, on hire or otherwise, machinery and tools and on purchase
of consumables, used in tlexecution of works contract.

Explanatiod:- In the case of a dealer executing works contract, in determining the taxable turnover
during any tax period, the deduction under clause (l) shall be allowed so that such deduction is
proportionate to the value bgoods, the property in which has been transferred in the execution of
works contract in that period, and if the total turnover is not sufficient to cover apart from other
deductions, such taxable turnover and such deduction, they shall be determinedabmded
proportionately to the extent of the turnover of the dealer in that period, and the balance shall be
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carried forward to the following tax period or any subsequent tax period to be determined and allowed
in the same manner.

Explanation- II: For thepurpose of clause (I), "labour and other like charges" include charges for
obtaining, on hire or otherwise, machinery and tools used in the execution of a works contract, charges
for planning, designing and architects' fees, cost of consumables use@ iexttution of the works
contract, cost of establishment to the extent relatable to supply of labour and services and other similar
expenses relatable to supply of labour and services.

Explanationt Ill: For the purpose of clause (l), gross profit earngdiltealer shall be apportionable to
the value of the goods and labour and other like charges involved in the execution of a works contract in
the same ratio as in the total turnover.

Explanation I\¥.The deduction under clause (d) and (e) shall be alloweke return to be furnished for
the tax period in which the goods are returned by the purchasers or the dealer as the case may be.

3) (a) A dealer opting to pay tax on the sale of goods undesgation (4) of Section 4, shall report
his option in witing to the jurisdictional Local VAT officer or VAT-stilzer within fifteen days
from the commencement of these rules or on the first day of any month after such
commencement, indicating the date from which he so opts.

(b)Notwithstanding anything contaed in clause (b) of sutule (1) and suisule (2), the total
turnover of such dealer in respect of sale of such goods where the sale has taken place inside
the State, shall be,

(i) the aggregate of the maximum retail prices of the goods sold, whereraaghmum
retail prices are exclusive of tax payable under the Act and all amounts collected by way
of tax under the Act, or

(i) the aggregate of the maximum retail prices of the goods sold, where such retalil
prices are inclusive of tax payable under the, Aod the taxable turnover in respect of
such sales shall be determined by allowing deductions specified in clauses (d), (h) and (i)
of subrule (2) from the total turnover.

(c)The tax invoice issued by such dealer shall contain the details of maximaihprite of the
goods including whether such retail price is inclusive or exclusive of tax payable under the Act, in
addition to the details prescribed in rule 29.

4) (a) Notwithstanding anything contained in clause (b) of-sub (1) and sulsule (2),the total
turnover in respect of a dealer liable to pay tax on sale of manufactured tobacco under sub
section (5) of Section 4, where the sale has taken place inside the State, shall be the aggregate
of maximum retail prices of the goods sold and the td&aurnover in respect of such sales

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.




Page| 68

shall be determined by allowing deductions specified in clauses (d), (h) and (i)-nflsyR)
from the total turnover.

(b) The tax invoice issued by such dealer shall contain the details of maximum retail phHee of t
goods in addition to details specified in rule 29.

Answers

i. Rs 50,000 x5.5% =Rs 2,750
. Rs 1,00,000 x 14.5% = Rs 14,500
iii.  If Mr B issues Form C then tax will be Rs 200 else it will be Rs 500
iv. Exempt Goods + Packing = Rs 5,50¢080
5.5% Goods + Packing®s 27,50,00Q 1,51,250
14.5% Goods + Packing = Rs 22,00&)@9,000

v.  Tax Liability (15,00,000*5.5%)/105.5% = 78,199

Vi.
Transaction Value Tax
a. Exempted Sales 60,000 0
b. Goods liable at 5.5% 5,00,000 | 27500
C. Goods liable at 14.5% 10,00,000 | 145000
d. Goods sold against Form C 5,00,000 | 10000
e. Stock Transfer 50,000
f. Tax collected 1,90,000
g. Transportation Charges incurred post s{ 1,00,000
TaxPayable 182500

Amount collected is more than the tax payable and the same should be remitted in full.

vii.  Sales returns are allowed only when the goods are returned within 6 months from the date of
delivery of goods. Mr B has returned the goods after 6 months and hence value of goods
returned by him cannot be claimed as a deduction from the turnover. Howegeeads returned
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by Mr C can be claimed as a deduction from the turnover since the same has occurred within 6
months from the date of sale / delivery of the goods.

viii.

Total Sale Value 9,500,000
-Trade Discount @ 5% 475,000
Valueafter Trade Discount 9,025,000
-Cash Discount @ 2% 180,500
Net Sale Value 8,844,500
VAT Payable @ 14.5% 1,282,453
-Quantity Discount @ 1% 88,445
Amount Payable by the custome 10,038,508
Sale to be recorded 8,756,055

ix. Tax Payable = 50,000*112.36%*14.5% = Rs 8146

X.

Particulars Option 1 Option 2

Sale of Coffee 125.00| 125.00

+ Service Charge @ 10 12.50 12.50

Sale Consideration 137.50| 137.50

+ Contribution to AP 5.00

Total Sale Consideratio 137.50| 142.50

+ VAT @ 14.5% 19.94 20.66

Total Bill Amount 157 163

Xi.

Particulars Value Tax

1000000

Less:

Steel 75000

+ Profit on the same 7500 | 82500

Declared Goods 82500 4125

Unregistered Dealer Purchas 50000 | 2750

Non Declared Goods 917500

- Labour Deduction 275250

Net Turnover 642250 | 93126.25
100001.3
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xii.  Contract Value Rs 50,00,000
- Sub Contractor DeductionRs 10,00,000
Taxable Turnover Rs 40,00,000
Tax Payable Rs 1,60,000
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Deemed Sales (Other than Works Contragtssues
CA Hanish Jain

A transaction involving transfer of property in goods from one person to another for any valuable
consideration is considered as a transaction of sale. There are various borderline cases which may not
be covered under the definition of sale due to manner in which the goods involved in the transaction
gets transferred from one person to another.

Take fo instance the case of Works Contract where the goods are supplied and labour is provided under
the same agreement. The transaction is not a mere transaction in goods and hence it was interpreted
by the courts that the Government does not have a righlietgy tax on such transactions.

This lead to the amendment in the Constitution of India whereby Article 366(29A) was amended to
SELI YR GGKS YSIyAy3a 2F (GKS GSN¥Y aaltsS¢ G2 AyOf dzRS

1. a transfer otherwise thn in pursuance of a contract of property in any goods for cash, deferred
payment or other valuable considerati@nA sale refers to a voluntary transaction for buying /
selling goods. A transaction which requires the seller to compulsorily sell the gandet be
termed as sale of goods since this was not executed based on his wishes. However, with the
amendment in the definition of sale, compulsory acquisition of goods by Government would
also be liable to VAT.

Other examples

a) Free supply during warraptperiod where the dealer would not charge the customer
but would be compensated by the manufacturer of the product while providing a
service
b) Goods lying unclaimed with Pawn Brokers or Banks
c) Assets seized by the tax authorities to recover the tax duma the assessees.
2. a delivery of goods on hire purchase or any system of payment by installments

Hirepurchase A system by which a buyer pays for a thing in regular installments while enjoying
the use of it. During the repayment period, ownership (title) of the item does not pass to the
buyer. Upon the full payment of the loan, the title passes to the buyer.

a) Tax Implications¢! FGSNJ 6§KS AYyUiNRBRdAzOUGAZ2Y 2F GKS O2|yo0
322Ra 2y KANB LJZNDOKIFasS 2N Fye adadaidsSy 27F [J &
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b)

d)
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Time of Sale; When the goods are delivered under a hire purchase agreement

Value on whit tax payable ¢ No uniform practice. Depends on the deduction
mentioned in the respective state statutes. Rule 2(1)(k) of the KVAT Rules provide for
the following deduction

Grftft FyY2dzyia NBOSAOSR 2NJ NEOSAQlIof #in6e g &

respect of goods delivered on hire purchase or on any system of payment by instalment,
where such interest is specified and charged for by the dealer separately without
including such amounts in the price of the goods delivered and does not excepdr20%
Fyydzy 2y GKS FY2dzyd NBYFAYAYy3I dzy LI ARE

Rule 8(1)(c) of the TNVAT Rules excludes levy of VAT on both interest as well as finance
charges

I'FNBFYlF 1 ¢ [l ¢ GLISNI QELIX Lyl GA2Yy O6AA0D
Gdz2NYy 2 OSND A& SLIBBAaONRYOR LI & B Agzli SNBa il dé

Tax Payable No uniform practice.
Per rule 4(1)(a) of DVAT Rules, 2005 Hire purchase turnover to be taxed immediately on
delivery of goods

Per explanation 1 to section 2(33) of Maharashtra VAT Act, 2002 , hire purchase to be
taxed on accrual of rental during a given tax period

Issues and Useful Decision
Sundaram Finance Limited v The State of Tamil Nadu-20Ri312-MAD

The assessee was engaged in two types of transaction: import lease transactions and
interstate lease tramactions. The assessee contended that neither type of lease
transaction would attract tax, provided that the lease agreements were entered into
before April 1 1986, as the provision enabling the government to levy tax on such
transactions (under the 46thddstitutional Amendment) was introduced into the Tamil
Nadu General Sales Tax Act 1959 only with effect from that date.

Relying on the Delhi High Court's ruling in Infrastructure Leasing and Financial Services
Limited v Commissioner of VAT [26¢D-15-HCDEL] the Madras High Court held that
such a distinction is not tenable in law and that all lease rentals realised Ayfidr 1

1986 would attract tax in the case at hand. As such a lease is a continuous transaction,
lease rentals realised for each year will attract tax separately. Therefore, all lease rentals
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realised after the amendment to the act would attract tax, ipestive of the date of
the lease agreement.

This decision reaffirms the position laid down in Infrastructure Leasing and Financial
Services Limited, wherein it was held that in lease transactions, the right to use goods
accrues in favour of the lessee gnlvhen rentals are paid regularly. Therefore, the
transfer of the right to use goods and the deemed sale would accrue on payment of
each instalment of a lease rental.

A similar position was also recently taken in GE Capital Transportation FinancizsServi
Limited v State of Haryana [20{863)}VST0329P&H] wherein it was held that a
transfer of the right to use leased goods was dependent on the monthly payment of
lease rentals by the lessee. Consequently, lease rentals received or receivable for a tax
period, and not the aggregate of lease rentals payable for the entire term of the lease,
would be liable to tax for the tax period.

a transfer of the right to use any goods for any purpose (whether or not for a specified period)
for cash, deferred paymemir other valuable consideration

The inclusion of transfer of right to use goods has lead to tremendous amount of litigation not at
the end of the assessee as much as at the end of the Central and State Government. If right to
use goods is transferreddm one person to another it is covered under the definition of
deemed sales and hence liable to VAT. If it does not then the same is considered as supply of
tangible goods and made liable to service tax under the Service Tax laws governed by the
Centre. The difference between a transaction being a VATable or Service Tax transaction are

a) Manner in which transaction has been entered and intention of the parties;
b) Transfer of effective use and control of the asset;
c) Has the operator been provided to handle goods; and
d) Person liable for maintenance of the goods.
Egg Mr A hires Meru Cab from his office to reach Airport. The driver will drive the car based on
the direction of Mr A still the effective control of the car is with the driver and hence ghisti
the case of right to use the goods.
However, where Mr A enters into an arrangement with Meru Cabs whereby a car would be

provided to him and he can drive the car to any destination of his choice. In this case, car has
not been sold to Mr A but foa limited period, right to use the car has been transferred from

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.




Page| 74

Meru Cabs to Mr A which is a VATable transaction after the introduction of deemed sales
concept.

The issue which has created issues for the Information Technology Companies in providing
software services also arises from this concept. Whether providing of software is transfer of
right to use goods is liable to VAT or liable to service tax?

Leasing Transactiong Can be classified into two. Operating Lease and Financial Lease.
Operatirg Lease refers to temporary renting of goods and Financial Lease refers to leasing of
goods for the effective use of the goods.

Treated as rentals of goods received for transfer of right to use goods and entire amount is liable
to VAT.

Inter-state transations- 20th Century Finance Corporation and another v. State of Maharashtra
¢ Supreme Court Decision. Situs of SQaleterstate transactionr Place where the agreement is
signed.

Please note that the CST Laws do not provide for situs of deemed Isalke absence of the

same, the courts have interpreted that the situs of sale of goods will be the place where the
agreement was signed. Now the dealer could be in Bangalore and customer in Chennai but
Goods are in Mumbai and agreement is signed in Delks per the said decision, the tax on
leasing of goods would be required to be offered to the Delhi Government. But none of the
dealers have any place of business in Delhi and the goods are also not moving from Delhi. This
creates a lot of practical fficulty in implementation of the decision.

a transfer of property involved in the sale or distribution of goods by a society (including a co
operative society), club, firm, or any association to its members, for cash, or for deferred
payment or other valable consideration, whether or not in the course of business, shall be
deemed to be a sale for the purposes of this Act

One of the ingredients of sale is transfer of property between one person to another for
consideration. In case of sale of goods bgoagtion to its members, effectively, there is no
transfer of property between one person to another since both association and members are
same. However, with the amendment in the definition of sale, such transactions are also
treated as deemed sales.

every transaction of sale by way of or as a part of any service or in any other manner
whatsoever, of goods, being food or any other article of human consumption or any drink
(whether or not intoxicating) where such sale or service is for cash, deferredgpayor other
valuable consideration, shall be deemed to be a sale of those goods by the person making the
sale and purchase of those goods by the person to whom such sale is made
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In case of hotels, restaurants etc food is not sold to the customers betrisumed by the
customers. There is no transfer of property in goods but the same is brought under the deemed
sale and serving of food is also liable to VAT.

Issues

a)

b)

d)

s 7z oz
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VAT is levied on the full value of the hotel billings since the deemed sale does not
provide for levy of tax on the portion of goods supplied under the contract. In fact the
GSN¥Ya& dzAaSR NS ONryalkOaGAz2zy 2F attsS ala |
hoteliers are forced to pay VAT on 100% of the hotel billings. The Central Gevern

has introduced service tax on food served in air conditioned restaurant and provided an
abatement of 60% on the value of goods supplied. Accordingly service tax is to be levied
only on 40% of the hotel billings. This effectively means that hotsl siffer tax on a

base value of 140% which is 100% VAT and 40% service tax.

In K Danidaraswany Naidu v State of Tamil Nadu (2000) 121 STC 46 (SC), Supreme Couit
observed that unlike a works contract, the transaction of supply of foods and drinks in
hotels cannot be bifurcated into contracts for supply and contract for services so as to
exclude from taxation the latter transaction. The deeming clause specifically enacts
GadzOK GNI yAFTSNE RSEAQGSNE 2N adzllLX 22Ru | y|@
without making any distinction between supply part and the service part of the
transaction.

VALLEY HOTEL & RESORTS Vs THE COMMISSIONER OF COMMERCIAL TAX, DEHRADI

2014 TIOL600-HCGDELVAT wherein it was held that VAT can be imposed on sale of
goodsand not on service Service can be taxed by Service Tax Lathe authority
competent to impose service tax has also assumed competence to declare what is
service and the State has not challenged the saifigerefore, where element of service

has been sadeclared and brought under Service Tax no Value Added Tax can be
imposed thereon

Indian Hotels and Restaurant Association Versus Union of India (Bombay High Court),
WRIT PETITION NO.2159 OF 2@tmbay High Court has upheld the levy of service tax
on air conditioned restaurants but in a recent decision of Kerala Bar Hotels
Association's, the Kerala High Courtobserved that that the supply of food and beverages
in a restaurant is a sale, enabling states to impose tax on the same. These hotels have
been mying turnover tax on the sale of food and beverages besides luxury tax on the
amounts charged from the customers for accommodation. The HC further said that
states alone have the legislative competence to enact any law imposing tax on this
issue.
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Works @ntract ¢ Computation Issues

CA Hanish Jain

+1¢ A& FLLXAOLGES 2y altsS 27F a3lgafRysodlshand 2 2 N

rendering of services. The works contract needs to be bifurcated into the value of goods and
services rendered and VAT can be applied only on the value of goods. A dealer is required to
maintain separate records for bifurcation of goodslaservices to compute the correct amount

of taxes. Bifurcation of goods and services for computation of the correct taxes is very
challenging and prone to litigation

Supreme Court in a recent decision rendered in the matters of Larsen and ToubreT]2013
46-SGCTFLBJheld thata X X X X OGAGAGE 2F O2yadNMzOGA2Yy dzyR
works contract only from the stage the developer enters into a contract with the flat purchaser.
The value addition made to the goods transferred after the agregnseentered into with the
FEF G LIHZNOKF&aSN Oty 2yfeé 6S YIFIRS.OKFNBSIof S

Implementation of this decision is quite a challenging task. The developer needs to keep a track
of percentage of work done as on the date of emtgrinto an agreement for sale of flat. Just
imagine a developer engaged in construction of 10 storied tower consisting of 50 flats.
Ascertaining the percentage of work completed for each of the flats at the time of entering into
the sale agreement mayebvery difficult. If we choose to adopt average completion then how
will be address a situation where 50% of the construction is complete ie 5 floors of the 10
storied building is complete and a customer approaches the developer to purchase the flat
which is going to be constructed on the "l@loor. Should we consider it as 50% complete
[average clause] or construction not started?

A developer can purchase the land, construct say 100 flats and sell the same to the end
customers. Here his cost is purskaof land, construction of 100 flats and revenue is sale of 100
flats. Instead of investing large sums of money in land, he might identify a landowner and enter
into a Joint Develpment Agreement with the land ovemn, where he promises to deliver 30% of

the built up flats in exchange for right over land to the extent occupied by the balance 70 flats.
Cost to the developer is construction of 100 flats but his sale is only 70 flats. Can it be said that
Land has been exchanged for 30 flats which is a bartdrhence not liable to taxes? Can we
say, developer has a wholesale customer who purchased 30 flats and settled the consideration
by giving up right over 70% of the land area and hence value of such flats is the notional value at
which tax needs to beftered?

Commercial Tax Department, Karnataka vide KSA CR-18/d@ted December 7, 2009 has
clarified that in all works contract, iron and steel would not be utilized and transferred by the
contractor in the execution of civil works contract in the safoem in which they were
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purchased and that only in a few cases it could be so. Therefore, in such cases, the works
contractor would not be entitled to charge 4% on such turnover as is available to declared goods

NAGARJUNA CONSTRUCTIONS COMPANY LIMITETHERDB v/s STATE OF KARNATAKA (in
W.P.N0s.299333/2009) The court held that steel and steel products having been used as a raw
material and incorporated into civil works or other works contract in the same form, except that
the same was fashioned to sufte requirement, before the same was merged into the works
did not loose their nature or form and therefore could not be subjected to tax as the goods have
already suffered tax as declared goods under CST Act and sought for setting aside the same.
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Registration under WAT Act, 2003
CA Raghavendra T N

[Section 22 to 26 of KVAT Act, 2003 & Rule 4 to 12 of KVAT Rules, 2005]

Sl. Who When
No.
1. A dealer whose taxable turnover is likely to exce Forthwith

Rs.5,00,000/at any time during a year

2. A dealer whose taxable turnover exceeds Rs.40;06Gny Forthwith
one month
3. Transferee to whom a business / part of the busines: On the date of transfer, if the

transferred, if the transferor was liable to be register Tranderee dealer is not alread
under the Act. registered
4, A dealer who procures taxable goods from outside the st After such first purchase o

as result of purchase or otherwise [Interstate purchas procurement irrespective of valu

stock transfers] of goods
5. Exporter of taxable goods After such first export
6. A dealer who effects sale of taxable goods in the cours After such first salef dispatch

interstate trade or commerce or dispatches taxable got

to a place outside the state [Interstate sale / sto

transfers]

7. Causal trader / Nomesident dealer or his agent Before commencement o]
business irrespective of value
taxable goods sold

8. Work Contractor [A contract which involves supply At the end of the month in whicl

materials &labour. For example: Construction contra execution of works contract i
etc.,] carried out
9. Liability to Registration under CST Act When there exists a liabilit
under CST ACT to pay tax
10. Liability to Register under KTEG Act When a Dealer Purchases Goc
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which are taxable under the Ac
like Plant and Machinery
Petroleum Products, DG Sef
Lifts and Elevators, Tobac«
Products, Cloths.
Note: While determining the turnover criteria given at (1Y) above, if the Registering Authority has a
reason to believe that the business of the dealer is deliberately broken up into smaller businesses to
avoid registration, the Registering Authority shall have the power to issue notices to all such dealers fo
registering a single dealer.
Voluntary Registration [Section 23]
A dealer though not liable for registration under Section 22 of the Act, shall voluntarily make an
application for registration to the prescribed authority in the prescribed form & in thesgribed

manner.He shall be eligibldor deduction of input tax only from the date on which he becomes liable

for registration under Section 22 of the Act

Suemotu Registration [Section 24]

Where a dealer liable to be registered has failed to informdbmpetent authority of his liability to be
registered, the competent authority may after conducting such survey, inspection or enquiry proceed to
register such person under Section 22 of the Act.

Registration procedure

The dealer is required to submit@mbined application in Form VATonline along with registration
fees of Rs.500/

Following documents are required to beuploaded at the time of registration as[Natification
NO:CCWI/CR.76/20112 dated 26/03/2014 w.e.f. D6-2013L

Recent Photograplof Proprietor/Kartha of HUF/Each Partner/authorized person in the case of
Company, Trust or Society.

PAN Card of the applicant

Identity & Address proof of the applicaqtDriving licence / Voter ID / Passport / Aadhar Card / Gas Bill /
Telephone bill (reent document)

Address proof of business premiseRental Agreement / Lease Agreement in case of rented building

accompanied by an electricity bill. In case of own building copy of the receipt of the property tax paid.
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Firm

PAN Card of each partner

Address proof of each partne

Partnership Deed

Trust

Trust Deed & Certificate c

Registration

PAN Card of Trustees

Address proof of Trustees

Resolution of the Trust

e) Copy of the updated pass book or BeBtatement

3. Entity specific documents in addition to the above documents

HUF

Details of members of HUF

Vamshavruksha (Family Tree

Society / Association of
Persons (AOP)
Memorandum & Byd.aws of

the Society / AOP

Registration Certificate

Resolution of the Managin
Committee
Photographs & Address proc

of the Managing Committee
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Company

PAN of Directors ant
Authorized Person.
5ANBOU2NDRa LK
Photographs of loca

authorized person

Address proof of directors ¢
authorized person

Certificate of Incorporation
Memorandum & Articles o
Association

Board Resolution

Non Resident Dealer

Domicile Certificate issued k

the Revenue Authority
certifying that the applicant is
a resident of the declarec

place of residence

Copy of VAT Reqgistratic
Certificate issued in othe
States
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After payment of Registration fee, the LVO / VSO shall assign the work of verification of original
documents uploaded / submitted along with the application and visit to the business premises by the

CTI, who shall complete them within the specified time.

Payment of Security Deposit & LISNJ / / ¢ Q& / ANXDdzZ I NI b2dmckHnnp R

Turnover Criteria Security Deposit Amount Mode of payment
Turnover < Rs.10 Lakhs Rs.3,000/ Cash / NSC
Turnover > Rs.10 Lakhs Rs.5,000/ Cash / NSC
Turnover > Rs.25 Lakhs Rs.10,000/ Cash / NSC

Note: Subsequent to issue of RC, the LVO/VSO may insist on additional security deposit depending upon
the tax compliance level of the dealer/safe custody of statutory forms/protect the revenue. The reasons
should be recorded in wiing before issue of endorsement for additional security deposit.

Issue of Registration Certificate to the Dealer. The time limit fixed for issue of RC is as below:

Criteria Time limit
In respect of Bangalore City 5 Working days
Outside Bangalore City 8 Working days

Steps in Registration process

Uploading of Form VAT 1 into Commercial Taxes portal

Payment of Registration fees online

Submission of Form VAT 1 with prescribed documents as above the jurisdictional LVO for verification
Visit by thejurisdictional CTI of the principal place of business & additional places of business of the
dealer. Presence of Proprietor / Managing Partner / Managing Director / Managing Trustee / Authorized
Signatory as the case may be of the dealer is must at the aifwisit by the CTO. Care should be taken

to display the Name board outside all the places of business of the dealer & all the prescribed
documents in original should be kept ready at the principal place of business for verification by the CTI
at the time of visit.

Visit Report by the CTI to the jurisdictional LVO.

Payment of Security Deposit [as determined by the LVO] & Profession tax
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Issue of Registration Certificate under KVAT, CST, KTEG & KTPTC&E Acts as the case may be

Do not forget to carry Form VA3G55 [Authorization Letter] for appearance services & to procure
Original RC

Practical aspects:

Try to collect all the documents, scan and then only start filing online application.

While scanning the documents the resolutions of documents to be fixed at 200 MB.

Once the online application is made an acknowledgement number is allotted called as Ack. No. once the
ACK. No is generated, make sure that within 7 days the one time Régisfae of Rs.500/= is paid.

Apart from the above documents collect following information from the Client

Trade Name

Additional Place of Business details including Godown situated within Karnataka and Outside Karnataka.
Nature of Business of the Client.

Whether he is going start the Business as Wholesaler/Retailer/Manufacturer/Hotelier.

Take the exhaustive list of commodities going to be dealt by the Dealer so that all goods are properly
disclosed in the VAT Form.

In case of Manufacturing Unit List obWR Materials, Consumables, Finished Products and packing
materials

In case Traded Goods intended to be brought for Trading,and packing materials

In case of Manufacturer, Works Contractor List of Machineries, Machinery Spareparts intended to bring
from outside the state.

In case of CST Registration care shall be exercised to fill list of Goods in below mentioned categories
appropriately

For Resale

For Use in Manufacture or process.

For use in Mining.

For use in Generation of Electrical Power

Packing Matesls

In case of Manufacturing Unit both Raw Materials and Finished Products needs to be appropriately

disclosed.
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In case of Works Contractor whether the Dealer is going to register himself as a Regular VAT Dealer or|
Composition Dealer.

In case of a HotelitRestaurant/Bakery/ Stone Crushing Units/Small Retailers, whether the Dealer is
going to register himself as a Regular VAT Dealer or Composition Dealer.

Date of Commence of Business

Turnover Estimated

Whether Dealer is going to import Goods on a RedBéeris?

Whether the Dealer is going Export Goods on a Regular Basis?

Whether the Dealer is going to make sale of Exempted Goods?

Telephone and Contact Number of Authorized Person.

For every place of Business only one Dealer will be allotted Registratiger Ase instructions issued

by Commissioner there cannot be a common Entrance to Different Dealers with Two TIN Numbers.

As per the new System the VAT Department officials will come for inspection with a GPRS tracking
device which verifies and tells wheththere already the place of Business has been registered by some
other Dealer. In such a scenario additional safeguards needs to be taken care.

Group Companies having same Registered Offices and maintaining Accounts at Common Place carrying
on businesat distinct places can be granted Registration subject teOWgection from All the Entities
carrying on Business at such place.

Verify whether Dealer is required to be registered under Profession Tax Act for himself as well as an
Employer authorized toddlect and Remit Tax from Salaries paid to his employees.

Verify any exemption is available under Karnataka Profession Tax Act. Like Senior Citizen or Registratior

obtained for less than 120 Days in a financial year.

RETURNS, TAX REMITTANCES & COMPSIANOER KARNATAKA VALUE ADDED TAX ACT, 2003
Returns [Section 35]
Every dealer shall furnish a return in such form and manner including electronic methods and shall pay
tax due on such return within 20 days or 15 days after the end of the preceding month.
Tax periodRule 37 of KVAT Rules, 2005]

Dealer Tax period

Opting for payment of tar Quarter
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under Composition schem [Apr-Jun, JuBept, OctDec,
under section 15 whose tote JanMar]
turnover in a year < Rs.2
Lakhs
Other Registered Dealers Calendar Month [Apr, May,
June etc.,]
3. After furnishing the return under section 35(1) of the Act, if the dealer discovers any omission or
incorrect statement therein, other than as a result of an inspection or receipt of any other information

or evidence by the mscribed authority, such return can be revised but within 6 months from the end of

GKS NBtSOlIydG GFE LISNA2R® C2N) SEI YL SY b2oQmn wS

4. Types of Return & Due Dates

Form Dealer Frequency Return / Payment
Due Date

Form VAT 100 Regular Dealer Monthly 20" of subsequent
month

Form VAT 120 Composition Dealer
Works Contractor -
Hotelier, restaurateur,
caterer or dealer running¢ |

sweetmeat stall or iceream Monthly 15" of subsequent

parlour or bakery month

A mechanized crushing un

producing granite or any

other mefals;

Any dealer not covered b Quarterly 15" of the month
(@), (b) & (c) and whose tot: following the
turnover is < Rs.25 Lakhs relevant quarter

5. Electronic payment of taxes or any other amount under the Act is mandatory, if such payment is
Rs.10,000 or morfNotification No.EG1.CR/2012-13 dated 31/07/2013]
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Electronic Upload of Purchase and Sales Statement (eUPaSS) effective from the tax pdricd ®m n

RI USSR

[Notification No. CCW/CR 44/201@ n
16/06/2014]

The goals of this new service are

Minimize disputes related to input tax credit

Facilitate electronic audit across the VAT chain for all de@stead of current arrangement of manual

audit, and
Faster processing of refunds

Legal Mandate

Applicable for all dealers whose total turnover is Rs.50 Lakhs and above for the year ending 31/03/2014

or any subsequent financial year. It is also applicdbtedealers who deal in both taxable and tax

exempted goods subject to above turnover limit.

Not applicable for dealers whose entire turnover is from tax exempted goods under the KVAT Act, 2003.

Purchase and Sales Statement shall be uploaded in prescepeolates into the Commercial Taxes
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Hpk nnkHamn g -15/datdda

Website before uploading of Returns i.e. by'28 subsequent month.

Information to be uploaded into the Commercial Taxes Website under eUPags are

Particulars

Sales Statement
Local Sales
Sales Returns

Interstate Sales

Interstate Stock Transfers (Outward)

Exports

Export Rejections / Returns

Purchase Statement

,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,

Template to select
(XL to XML
Converters available

in Dealer Login)

Local Sales

Sales Credit Note

Interstate Sales
Exports
Export Creditnote

,,,,,,,,,,,,,,,

,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program

Hiregange Academy , Bangalore.

/N




Page| 86

Local Purchases Local Purchases
Purchase Returns Purchases Debitnote
Interstate Purchases [against & n

F3FAyad W Q C2N):

Interstate Stock Transfers (Inward) Interstate Purchase

Imports

5. Option has been provided by the Department for revisionabove Sales & Purchase Statements
Practical aspects:

1. Filing VATLOO for a Regular VAT Dealer

a. Capture Rate wise Sales into following format

I. Local Sales

ii. Local URD Purchase Value Liable for Tax

iii. Exempted URD Purchase Value

iv. Exempted Sales

v. Labour Charge§ales Returns

vi. Local Stock Transfer and Subsequent Sales
vii. Interstate Sales against C Form
viii. Interstate Sales without C Form

ix. Interstate Sales to SEZ against | Form

X. Interstate Sales against E1 Form

xi. Interstate Stock Transfer

xii. Direct Exports

xiii. Deemed Exports

b. CaptureRatewise Purchases into following format
i. Local Purchases

ii. Local URD Purchase Value Liable for Tax

iii. Exempted URD Purchases Value

iv. Exempted Purchases

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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Interstate Purchases Against C Form
Interstate Purchases Against E1/E2 Forms
Interstate Purchases without Ebrm
Interstate Stock Transfer Against F Form
Imported Purchases.

Statement of Usage of URD Purchases

i. Other Purchases.

Filing of VATLO5 for a Pharmaceutical,ii Dealer
LiQa + {LISOAILET /I aS 6KSNBAY GKS 5SI f S Nficatoh 8K (

Goods shall also be carried out accordingly.

Filing VAT120 for a Composition Dealer

Total consideration relating to work contract including any value of goods sold other than in the
execution of works contract.

Less Subcontractors PaymentwTIN No i.e. Registered Dealers under KVAT Act.

Value of goods purchased from outside the state/ country and transferred in the execution of work
contract for which the Dealer has to pay tax in the Month

Value of Goods purchased from Unregistered Bxsahind Rate wise Classification.

Value of goods sold other than in the execution of works contract.

Balance total consideration.

Uploading of Purchase Statement and Sales Statements.

Source:

Available atwww.ctax.kar.nic.in

Karnataka Value Added Tax Act, 2003

Karnataka Value Added Rules, 2005

I/ ¢Q& [/ ANDdA3IdMNSd DRZ1GR0I2K H N M H

/1 ¢Qa [/ ANDdzE I NI b2dmMckHnnp RFEGSR noknykuHnnp
Notification No. CCW/CR 44/2013 dated 29/04/2014

1 ¢Q& [ ANDdA5IdMNSd h6206/20E4K H N M
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http://www.ctax.kar.nic.in/

7. Notification No.EG1.GR2012-13 dated 31/07/2013
8. Form VAT 1, VAT 100, VAT 1288ass upload templates.

,,,,,,,,,,,,,,,,,,,,,,,,
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Accounts and Documentation (returns, Inices,ESUGAM) records

CA Raghavendra T N

Tax Invoices and Bill of Sale
TaxInvoice:When a Registered Dealer Sells Taxable Goods or Taxable Goods along with exempt goods
he is under the obligation to issue Tax Invoice

Bill of SaleWhen a Registered Dealer shall issue Bill of sale under following circumstances

If he Sells only Expted Goods or

If he is a Composition Dealer or

If he has opted to pay tax by way of Special Accounting Scheme,

The Dealer is not under an obligation to issue either a Tax Invoice or Bill of Sale if the value involved is
less than Rs.100. However he hasssue a consolidated Invoice at the end of the for all transactions
whose value is less than Rs.100/=

In case of the value of taxable goods exceeds the value shown in the tax invoice already issue for such
sale, any document issued by the Dealer caoniteg the particulars of tax invoice shall be deemed to be

a tax invoice.

Dealers executing Civil Works Contracts shall issue Tax Invoice if they are registered under Regulaf
Scheme and Bill of Sale if they have registered under Composition Scheme. pdat refls Dealers
Executing Civil Works Contracts for Government Department, the Running Account Bill prepared by such
Department shall be deemed to be tax invoice or bill of sale issued.

¢FE Ly@2A0S (G2 0SS A&dadzsSR Ay 5dRISNBI 1 8LBEGKYRNK
hy 5SYIFYR KS Oly A&adzS Ga¢NI yALRNISNBE / 2Lk

In case Original Tax Invoice is lost or destroyed Dealer may provide a Duplicate with the declaration that
it is a Duplicate of such tax Invoice.

Particulars of Tax Invoice

Tax Invoice Tax Invoice issued by a Civil Wor
Contractor

A Consecutive Serial Number A Consecutive Serial Number

The date of its issue The date of its issue

The name, address and registratit The name, address and registration numf
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,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.

35




Page| 90

number of the Selling Dealer of the Dealer

The name, address and registratit The name, address and registration numf

number of the buyer of the Contractee if any

A full description of goods Brief description of the works contract beir

executed and date of its commencement.

The Quantity of Goods The Amount of Total Consideration

The Value of Goods The amount of escalations if any

The rate and amount of tax charged | The taxable amount

respect of taxable goods

The total value

Signature of the selling dealer or I

agent

In respect of Centralized Billing System the Dealer is permitted to issue Tax Invoice need not issue
serially numbered invoices subject to prior intimation to Jurisdictional Local Vat Officer.

The Dealer Gause Digital Signature on the Tax Invoices only after intimating the Jurisdictional Local
VAT Officer.

Particulars of Bill of Sale

Tax Invoice Tax Invoice issued by a Civil Wor
Contractor

A Consecutive Serial Number A Consecutive Serial Number

Thedate of its issue The date of its issue

The name, address and registratii The name, address and registration numik

number of the Selling Dealer of the Dealer

The name, address and registratii The name, address and registratiaamber

number of the buyer of the Contractee if any

A description of goods with its full Brief description of the works contract beir

value executed and date of its commencement.

The Amount of Total Consideration

The amount of escalations if any

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
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The taxablemount

Where a Dealer executing Works Contract for any reason is not in a position to arrive at the Taxable
Turnover, he can furnish a method of Computation to Jurisdictional LVO and after taking approval he
can start paying taxes accordingly. However there cabea variation of more than 15% subsequently.

In respect of URD Purchases made the Registered Dealer is under an obligation to raise bill showing
therein the value of Purchases and the name and address of the Seller and brief description of the
goods.

Accounts and Records to be maintained:

Accounts can be maintained in Kannada, Hindi and English

Every Dealer whose Total Turnover Exceeds One Crore Rupees shall have his accounts audited by
Chartered Accountant or a Cost Accountant or Tax practitioner

Every Dealer is required to maintain books of accounts or other records including tax invtitieg te

his purchases and sales shall retain them until the expiration of five years after the end of the year to
which they relate or for such other period as may be prescribed or until the assessment reach finality
whichever is later. This applies twen records maintained under electronic mode also.

Each Dealer shall keep separate purchase, sale and disposal accounts in respect of each coimmodity
VATF170. Further the Dealer shall also maintain a VAT Account containing details of input and output
tax, together with credit and debit notes issued during the period.

Books of accounts including books maintained in computer system shall be maintained at the place or
places of business entered on his certificate of registration and every purchase arghaklbe brought

to account as soon as the purchase or sale is made.

Every Commission Agent, Broker, Del credere agent, auctioneer or any other mercantile agent shall
maintain accounts showing

Particulars of authorization received by him from each ppakto purchase or sell goods on behalf of
each principal.

Particulars of goods purchased or goods received for sale on behalf of each principal each day.

Details of accounts furnished to each principal each day and

The tax paid on purchases or on salde@gtd on behalf of each principal.
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Every Dealer executing Works Contract shall keep separate accounts showing

The Particulars of the Names and address of the persons for whom and on whose behalf he carried on
the execution of works contract in respectedch works contract

The particulars of goods procured by way of purchase or otherwise for the execution of works contract,
The particulars of goods to be utilized in execution of each works contract and

The details of payment received in respect of each works contract

Every Dealer or person engaged in the transfer of a right to use goods shall keep

Particulars of the names and addresses of the persons to whom he delivered the goods for use
Details of amants received in respect of each transaction and

Monthly stock accounts in respect of each commodity dealt with by him.

Tax Deducted at Source Certificates in Form-Y40r

When a Dealer claims an input in respect of Goods purchasei$ ®\gknt Certificaten VAT145
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Overview of CST Laws
CA Rajesh Kumar TR

Introduction
The provisions of Kat Act 2003 and the Rules made thereunder concentrates on the sale or purchase
of goods within the State, whereas the provisions of C.S.T Act 1956 and the Rules made thereunder
formulates the principles for determining,

V when a sale opurchase of goods takes place in the course of istate sales or purchases

V when a sale or purchase of goods takes place outside a State

V when a sale or purchase of goods takes place in the course of import into India

V when a sale or purchase of goodseaakplace in the course of export out of India
The CST law also,

V provides for the levy, collection and distribution of taxes on irdite sale of goods.

V declare certain goods to be of special importance in the case ofatdte sales or purchases

V specify the restrictions and conditions to which the state laws imposing taxes on the sale or

purchase of such goods of special importance shall be subject.

Registration of dealers
The dealers liable to pay tax under the C.S.T Act 1956 shall get theswsistered under the said Act.
Further any changes in the information provided in the application for registration shall be intimated by
the dealer, so that the prescribed authority may amend the registration certificate to reflect such
changes. For thpurpose of granting registration, the prescribed authority may demand security from
the dealer, if it considers necessary.
Inter-state sales or purchases
A sale or purchase is considered as ifdigtte sales or purchases, if the sale or purchase,

V resuts in the movement of goods from one state to another; or

V s effected by transfer of documents of title to the goods during their movement from one state

to another.

Hence movement of goods from one state to another is must and should, for attractingridey CST

law. However where the movement of goods commences and terminates in the same state it shall not
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be deemed to be a movement of goods from one state to another by reason merely of the fact that in

the course of such movement the goods pass tiglothe territory of any other state.

Sale or purchase of goods outside the state
So far we have seen cases where goods are purchase and sold within the state (where provisions of K
Vat law is applicable) and purchase and sale of goods from our statéeo state or from other state
to our state. It may be noted that only in the aforesaid two categories of sales or purchases the
Government of Karnataka can collect the revenue (directly or by way of allocation by the Central
Government towards the sharef @ST). In other cases, that is where the sales or purchase of goods
takes place outside the state, where there is no movement of goods from or to our state, the taxes are
collected by the Central Government under the CST law and our State Governmenteistitied to
share of such tax. Thus it becomes critical to know when the sale or purchase of goods takes place
outside the state.
As per Section 4 of the C.S.T Act 1956, when a sale or purchase of goods is determined to take place
inside a state, thesuch sale or purchase shall be deemed to have taken place outside all other states.
A sale or purchase of goods shall be deemed to take place inside a state if the goods are within the
state-

V in the case of specific or ascertained goods, at the timecthwract of sale is made; and

V in the case of unascertained or future goods, at the time of their appropriation to the contract

of sale by the seller or by the buyer.

Sale or purchase of goods in the course of exports
A sale or purchase of goods shalldeemed to take place in the course of export of goods only if the
sale or purchase either occasions such export or is effected by a transfer of documents of title to the
goods after the goods have crossed the customs frontiers of India.
Even the last saler purchase of any goods preceding the sale or purchase occasioning the export of
those goods shall also be deemed to be in the course of such exports, if such last sale or purchase took
place after, and was for the purpose of complying with, the agreeroentder for or in relation to such
export.

Sale of purchase of goods in the course of imports
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A sale or purchase of goods shall be deemed to take place in the course of the import of the goods only
if the sale or purchase either occasions such impoit @ffected by a transfer of documents of title to

the goods before the goods have crossed the customs frontiers of India.

Liability to tax on interstate sales

Every dealer shall be liable to pay tax under the C.S.T Act 1956, on all sales of goael$ lejfdim in

the course of inteistate sales. Exports are not taxed even under this Act.

If during the course of movement of goods from one state to another state a sale or purchase is affected
for the second time by a transfer of document of titlegoch goods, then such sale for the second time

is exempted from CST. However the dealer affecting such second time sales shall furnish to the
prescribed authority in the prescribed manner and within the prescribed time a certificate signed by the
dealer fom whom the goods were purchased by him, which shall contain the prescribed details.

No tax on interstate stock transfer

As per Section 6 of the C.S.T Act 1956, no tax is payable in case-sfdtdestock transfer if the dealer
effecting such intestate stock transfer furnishes to the prescribed authority a declaration in Farm

Rates of tax

The rate of CST prescribed under Section 8 of the C.S.T Act 1956 is as follows,

V two percent of his turnover subject toproduction of GForm agrescribed.

V Otherwise,at the rate applicable to the sale or purchase of such goods inside the state under
the sales tax law of that state.

The Government can also prescribe the different rates for different products by way of a Notification.
Further no tax is payablfor sale of goods to SEZ units or to the Developer of SEZ.
The following are the aforesaid prescribed conditions and procedores form-

V the exemption is available only for the specified goods (generally all goods specified in the
purchasing dealersegistration certificate as being intended for resale or for manufacture or
processing of such goods for sale is available for exemption)

V the selling dealer shall obtain Fof@ (in case the buyer is a registered dealer) or FHor(im case
the buyer is Gowament) from the purchasing dealer.

Determination of turnover
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As per Section 2 (j) of the C.S.T Act 1956, turnover means the aggregate of the sale prices received anc
receivable by the dealer in respect of int&tiate sales of any goods, made during angspribed period.
However the following shall be deducted from the aggregate of the sale prices received and receivable
by the dealer,

V amount of CST, if the aggregate of sale prices comprises of the same.

V value of goods returned to the dealer from the bugewithin six months from the date of sales

V such other deductions as the Government may prescribe.
In case the dealer is registered under the local VAT laws of the state, then the tax period is same as that
applicable under the local VAT laws, and in 0the Ol 8 Sa s> A G Aa | WIljdz- NI SNR®
Levy and collection of tax and penalties
The tax will be levied and collected by the Central Government from the state from which the
movement of goods commenced. Even though the authority to collect CST is the Central Gowernme
the authorities of the VAT law of the state are empowered to assess, collect and enforce payment of the
CST. For this purpose the authorities of the VAT laws of the state are bestowed with the required
powers of administration under the CST law. Hetie provisions relating to invoicing, record keeping,
assessment, etc., as discussed und&fakchapter may be referred to.
Goods of special importance in intestate trade
The Central Government has declared the following category of goods todpecial importance in the
inter-state trade.

V Paddy, rice, wheat etc.,
Coal
Cotton
Crude oll
aviation turbine fuel
hides and skin
iron and steel
just
LPG for domestic use

Oil seeds

<K <K K <K K K K < < <

Pulses
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V  Sugar

V' Woven fabrics
The aforesaid list indicates the broad categerof goods declared and hence please refer Section 14 of
the CST for the details of the goods declared. The following are the main restrictions and conditions
imposed on such goods.

V No state shall levy tax on such goods above 4%, even on sales witstatie

V In case any local VAT of the state is levied on such goods, the same will be reimbursed to the

dealer, if such goods are sold in int&ate trade with payment of CST.
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Declaration in Form C:

Provisions of the law:
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Use of Forms (C, EL/E2, F, H, I)
CA AkshayHarle P

To carryout the purposes of the Central Sales Tax Act, 1956, three types of rules have been framed
under such Act. In the name of the Central Sales Tax (Registration & Turnover) Rules, 1957, rules have

been framed by the Central Government, second type of rule® lieen framed by respective States.

¢tKSe KIS 3IABSY GKSYy GKSANI 26y yIYS® /2YY2Yy VyIYS
MppTEéDd C2NJ SEIFYLX S GKS {GFHGS 2F YIENYFGEF KIa 7T
State Governmen2 ¥ t dzy 2l 6 Kl & TN} YSR NMzZ S& Ay GKS }/I-a'L(S
wdz SaImpptéI S0P ¢KANR (eL)lSa 2F NHzA Sazx Ay GKS| yl

MppTéS KIFS 06SSy FTNFXrYSR o0& GKS /SyiNlXt D2@SNYyYS

Cetain forms have been prescribed in each type of rules. Forms prescribed in the Central Sales Tax
(Registration & Turnover) Rules, 1957 are applicable in all States and Union Territories. Forms prescribed
in the rules framed by States are applicable in tbgpective States and Forms prescribed in the rules
G¢KS /SyidaNIFt {FtSa ¢lE 0! yA2y ¢SNNRAG2NARSA0D wdzx S

In terms of Section 8(1) of the CST Act, 1956, the rate>ofpplicable on a sale in the course of inter
state trade or commerce is two percent, provided that such goods are of the description referred to in
Section 8(3). In case, the goods are not of the description referred to in Section 8(3), the rate of tax
applicable on sale of such goods in the course of igtate trade or commerce shall be the rate

applicable to the sale of such goods inside the appropriate State under the sales tax law.

To determine which of the goods sold in the course of interstaie ®r commerce are liable to a
concessional rate of tax two percent, one must refer to provisions of Section 8(3). Section 8(3) provides

that concessional rate of tax of two percent is applicable if such goods are
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(b) are goods of the class or classpecified in the certificate of registration of the registered dealer
purchasing the goods as being intended for resale by him or subject to any rules made by the Central
Government in this behalf, for use by him in the manufacture or processing of goodaléoor in the
telecommunications network or in mining or in the generation or distribution of electricity or any other

form of power;

(c) are containers or other materials specified in the certificate of registration of the registered dealer
purchasimy the goods, being containers or materials intended for being used for the packing of goods for

sale;

(d) are containers or other materials used for the packing of any goods or classes of goods specified in

the certificate of registration referred to iclause (b) or for the packing of any containers or other

YFGSNRAFEfa ALISOAFASR AYy GKS OSNIATAOFGS 2F NBIA

Section 8(4) of the CST Act, 1956 provides that that the concessional rate of tax will be applicable only if
the dealer selling the goods furnished the prescribed declaration to the prescribed authority in the

prescribed manner.

The prescribed declaration referred to in Section 8(4) is the declaration in Form C.

Rule 12(7) of the CST (R & T) Rules, 1957 preschibes tdeclaration in Form C is required to be
submitted to the jurisdictional assessing authority within three months after end of the period to which
it relates. An extension of time to submit the same may be granted if the dealer is able to show

sufficient cause prevented him from filing the same within the said time.

One declaration is required to be obtained per quarter to cover all the transactions pertaining to that

quarter.
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The declaration in Form C should be signed by (a) proprietor of bus{bg&artner of the firm, (c) Karta
or Manager of HUD, (d) Director or Principal Officer of Company, (e) Officer authorized by Government

(in case of a Government) and (f) Principal Officer in case of Association of Persons.

Often, material is despatchedylseller in one quarter but received by the buyer in another quarter. The
issue is whether declaration in Form C are to be issued on the basis of quarter in which the material was
recorded by the buyer or the quarter in which the invoice of the sellermade? The Commissioner of
Sales Tax, Maharashtra has clarified that the essence of interstate sale or transfer is delivery of goods

and not the date of sale.[Trade Circular No. 70T dated28007]

Judicial Precedents:

9 Office equipment such as fans, cexd, air conditioners would not admissible to concessional rates of

tax. (K Cotton Spinning and Weaving Mills Co. Ltd. V STO, Kanpur)(1965) 16 STC 563(SC).

Where under the local sales tax exempts footwears costing less than Rth&@ekemption is a gemal
exemption and the same is applicable under Section/(df the CST Act, 1956 also. The decision in
Manish Plastic vs CTO (99 STC 293) is set aside. (Preston Industries vs CTO, District Circle Ill) (1996)
KLJ 494(HC)(DB)

In Rajasthan Pipes vs C{AD04) 138 STC 383, it was held that benefit cannot be denied on grounds of
omission like date of registration and minor variation in amount.

Initially, seller may charge sales tax at concessional rate on assumption that Declaration in Form C will
be suppiled by buyer. However, if the buyer fails to submit Declaration in Form C, difference in tax
amount can be recovered from buyer. It has been held that limitation in such cases runs from the date
when buyer refused to issue Declaration in Form C and not fitee date of supply of goods. (Lloyd
Bitumen Products (P) Ltd. Vs ONGC)(1993)89 STC 42.

Submission of declaration in Form C is mandatory and unless C form is submitted, concessional rate of
sales tax will not apply. It has been held that this procedudesgned to prevent fraud and collusion

and facilitate administrative efficiency. Hence it is mandatory. Concession can be denied if the form is

not submitted. (Phool Chand Gupta vs State of AP)(1997) 104 STC 601.
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In the case of Delhi Automobiles (P) k&ICST (1997) 104 STC 75 (SC), submission of photocopy of the
declaration in Form C was held as not permissible even when then buyer company was in liquidation
and the photocopy was issued under order of High Court judge under whom the buyer company was in
liquidation.

The seller has to be satisfied that the purchaser is a registered dealer and that the goods purchased
were specified in the certificate of registration issued to the buyer. For this, he can rely on the
representation made by the buyer in thieclaration in Form C. if the purchasing dealer misapplies the
goods, penalty ought to be levied on the purchaser, but the selling dealer who has relied on the
declaration in Form C issued to him by the buyer cannot be held liable. (State of MadrasosariRidi
Electricals Ltd.)(1966) 18 STC 222.

Declaration in Form C obtained before the sale transaction was completed was held to be invalid.
{SOGA2Y yon0 dzaSa GKS ¢g2NRa ai2 ¢6K2Y 3I22Ra I NB
be obtained onlysale. (Salem Magnesite vs State of Tamil Nadu)(1999) 116 STC 110.

Certificate in Form E1 and E2:

Central Sales Tax Act 1956 envisages single point of taxation i.e. tax at the first point of sales.
Subsequent sales during the movement of the goods from state to another have been exempted
under section 6(2) of CST Act.

Before proceeding to understand which sale is exempted under section 6(2) and the conditions for

exemption, one should understand some relevant concepts relating to it.

What is a sale byransfer of documents of title:

Section 3(b) provides that a sale or purchase effected by transfer of documents of title to the goods
during their movement from one state to another shall be deemed to take place in the course of
interstate trade or commere.

Explanation 1 to section 3 provides that the movement of goods commences when goods are delivered
to carrier and terminates when delivery is taken from the carrier.

Explanation 2 to section 3 provides that where the movement of goods commences anahatesiin

the same state it shall not be deemed to be a movement of goods from one state to another by reason
merely of the fact that in the course of such movement the goods pass through the territory of any

other state.
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For example if goods are booked fmo Delhi to Mumbai by Railway, movement of goods will
commence as soon as goods are handed over to the Railway booking office at Delhi for transport. The
movement will be deemed to continue even if goods reach Mumbai and are lying in possession of
railways. The movement will be deemed to have terminated only when the delivery of goods is taken
at Mumbai on submission of railway receipt. Thus goods will be deemed to be in movement for sales
tax purposes till delivery is taken at destination.

What is documeniof title to goods:
Document of title to goods means a document which evidences that the person holding the document
has the title of the goods i.e he is the owner of the goods which are represented by the said document.
In normal trade practices when thegds are handed over to the carrier by the seller for transportation
to reach the buyer, the carrier issues a receipt to the seller. The seller then sends this receipt to the
buyer and the buyer gets delivery of goods on submission of such receipt tatheravhen goods
NEI OK |4 GKS 0dz2SNR& RSAUGAYF(IA2Yyd ¢KAA NBOSA LI
Thus a document of title to goods may be a lorry receipt (in case of road transport), a Railway receipt
(incase of transport by rail), and IBiff Lading (in case of transport by sea or an airway bill (in case of
transport by air)

What is transfer of documents of title to goods:
Section 6(2) of CST provides exemption from CST on sales subsequent to interstate sales, which ha
been effected by tnsfer of documents of title of goods during their movement. Thus it becomes
essential to understand what is transfer of documents of title of goods.
{SOGA2Y HONMO 2F GKS {1 t8a 2F D22Ra ! O LISN)YA
documentsof title. Thus documents of title of goods can be transferred by mere delivery or by
endorsement on document. Even though goods can be transferred by mere delivery of documents
without endorsement on such document, but it is advisable and also conveneertansfer the
documents by written endorsement on the documents as it gives proof that the transfer is in due course
of trade, for the purpose of claiming exemption u/s 6(2) of CST Act.

Conditions for claiming exemption u/s 6(2) of CST Act:
Section 6(2) bCST Act provides that notwithstanding anything contained in section 6(1) or 6(1A), where
a sale of any goods referred in section 8(3)[i.e. goods which are mentioned in the registration certificate

of the dealer], in the course of interstate trade or comroe has either occasioned the movement of

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.

Q)¢

Q¢



Page]| 103

such goods from one state to another or has been effected by transfer of documents of title during
movement from one state to another, any subsequent sales during such movement effected by transfer
of documents oftitle of such goods to a registered dealer, shall be exempt from tax. The condition is
that certificate in prescribed form has to be obtained from the registered dealer. Section 6(2) runs as
under:

(2) Notwithstanding anything contained in sabction (1)or subsection (1A), where a sale of any goods

in the course of inteBtate trade or commerce has either occasioned the movement of such goods from
one State to another or has been effected by a transfer of documents of title to such goods during their
movement from one State to another, any subsequent sale during such movement effected by a transfer
of documents of title to such goods to a registered dealer, if the goods are of the description referred to
in subsection (3) of section 8, shall be exenmptrf tax under this Act:

Provided that no such subsequent sale shall be exempt from tax under tiiedidn unless the dealer
effecting the sale furnishes to the prescribed authority in the prescribed manner and within the
prescribed time or within sudhrther time as that authority may, for sufficient cause, permit,

a) a certificate duly filled and signed by the registered dealer from whom the goods were purchased
containing the prescribed particulars in a prescribed form obtained from the prescrithextigy and

b) if the subsequent sale is made to a registered dealer, a declaration referred todaction (4) of
section 8:

Provided further that it shall not be necessary to furnish the declaration referred to in clause (b) of the
preceding provisin respect of a subsequent sale of goods if, the sale or purchase of such goods is, under
the sales tax law of the appropriate State exempt from tax generally or is subject to tax generally at a
rate which is lower than three per cent. or such reduced estemay be notified by the Central
Government, by notification in the Official Gazette, undersediion (1) of section 8 (whether called a

tax or fee or by any other name); and (b) The dealer effecting such subsequent sale proves to the
satisfaction of he authority referred to in the preceding proviso that such sale is of the nature referred to
inthissubd SOG A2y ®¢

From reading the above section the following conditions can be summed up which are required to be
fulfilled before claiming exemption of CSIh subsequent sales under section 6(2):

1. First sale should be an interstate saleBhe first sales must be interstate sales. It can be either a

section 3(a) or section 3(b) sale. A sales is considered as an interstate sales as per section 3 of CST Act i
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(a) It occasions the movement of goods from one state to another or

(b) It is effeted by transfer of documents of title to the goods during the movement of goods from one
state to another.

Section 3(b) has already been explained above.

2. Transfer of documents of titleSubsequent sales must be a section 3(b) sale i.e. it should Hesa sa

by transfer of documents of title to goods during the movement of such goods from one state to
another. As already explained above movement of goods from one state to another commences when
goods are handed over to carrier and movement is deemed tdirnaa till delivery is taken at the other

end.

3. Subsequent sales must be to a registered dealére subsequent sales is exempt only if it is made to
registered dealer

4. The goods should be of description referred to in section 8(3) of CSTAfcther requirement for
claiming exemption for subsequent sales u/s 6(2) of CST Act is that the sale should be of goods which are
specified in the certificate of registration of purchasing dealer.

5. Certificates requiredDealer selling the goods has to issueedtificate in prescribed form to the
purchasing dealer (Prescribed forms are E1 form if its first sale and E2 form if subsequent sales).
Subsequent purchaser has to issue certificate in prescribed form (This is C form) to his seller. Such
certificates areo be produced before assessing authorities within prescribed time. The certificates in C,
E1l and E2 forms are to be issued on quarterly basis.

The requirements for issuing the above forms i.e. who is to issue which form and to whom which form

is to be issied can be explained with the help of following example:

Suppose W in Punjab sends goods in Delhi and raises invoice on X in Bihar, during the movement of
goods X sells goods by endorsing documents of title to goods in favour of Y who is a dealer indJ).P an

Y sells ultimately goods to Z who is a dealer in Delhi by further endorsing the documents of title while

the goods are still in transit. Z finally takes delivery of goods in Delhi and the movement of goods
comes to an end.

Now in above example WwillisseL F2NY (2 - FyR gAtft 3IASG W/ F2NN
Xwillissue £ L F2NY ({2 YR gAft 3ASH W F2N¥Q FTNRY ¢

5 5

YwillissueE L F2N)Y (G2 % yR gAff 3ISH W F2N¥Q FNBY ¥
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A dealer who sells goods in transit has to obtaifE=I forms from the seller and C fornofn the buyer.
Submissions of both-EE-1l and C form is mandatory to avail exempti®hool Chand Gupta v. State of
AP 104 STC 601(SC)

Provisions of C form applicable to E1/E2 forms:
Some provisions which are applicable to C forms are also applicaBl¢Eel forms. For example one
declaration for one quarter, indemnity bond if form is lost, issue of duplicate form, sales tax concession

is not available if the forms are not submitted.

WdzRISYSyida 2F GKS 5SSt KA | A3IK /&2 Brdidcts ang Rechpottzgigd Bty S @ 2 d
case:
The Supreme court in A & G Projects and Technologies Ltd v. State of Karnataka [2009] 19 VST 239;
[2009] 2 SCC 326 explained the scheme of section 6(2) of CST Act and held that once the first interstate

sale has sufieed CST then subsequent sales effected by transfer of documents during transit will be
exempt provided conditions prescribed u/s 6(2) are satisfied. This has been done to remove the
cascading effect. The observation of the Supreme Court in the said qaseited as below

a!yrftel Ay3a { SO0 A2 ysection @)has béded introduce®in Sektibid 6(infoitdér to avdid
cascading effect of multiple taxation. A subsequent sale falling undesesttion (2), which satisfies the
conditions mentionedn the proviso thereto, is exempt from tax as the first sale has been subjected to
tax under subsection (1) of Section 6 of the CST ACT 1956. Thus, in order to attract Section 6(2), it is
essential that the concerned sale must be a subsequent -fBtate sale effected by transfer of
documents of title to the goods during the movement of the goods from one State to another and it
must be preceded by a prior intState sale. It is only then that Section 6(2) may be attracted in order

to make such subsequérale exempt from levy of sales tax.

However, the proviso to subection (2) of Section 6 prescribes further conditions and it is only on
fulfilment of those conditions that the subsequent sale stands exempted. If those conditions are not
satisfied thennotwithstanding the fact that the sale is a subsequent sale, the exemption would not be
FRYAaaAofS (G2 &4dzOK &ddzoaSlidsSyd altSad ¢KAA Aa (K|S
In a recent case nameMitsubishi Corp. Ind. Ltd. Vs Value Added Tax offidexcided by Delhi High
court wherein sighting the above observation of the Supreme court it was argued by the counsel for the

state that if the first Inter State sales is an exempted sale then the subsequent sales should not get the
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benefit of Section 6(20f CST Act even if all the conditions u/s 6(2) are satisfied since the first sales had
not suffered tax. The Delhi High Court in this regard observed as under:

4! NBFRAY3I 2F (GKS &alAR LRNIAZ2Y 2F (GKS {tdzhlaNSYS$S
taxed, the second sale would be exempted because of the object of avoiding the cascading effect.
However, the Supreme Court decision cannot be understood to mean that where the first sale is
exempted, the second sale must be taxed even thoughctivaitions under Section 6(2) for exemption
atdlryR ardAafFArASRoE

Thus even if the first sales was exempted due to exemption on tax available in the state where from the
first sale is made the subsequent sales in other state will be exempted if the condif®B$2) of CST

Act are satisfied.

Exemption in case of Predetermined contract of sales u/s6(2)

Supreme court in its verdict in A&G Project(Supra) case examined sales u/s 3(a) and 3(b) and laid down
conditions for section 3(b) sales which need to belfetiibefore claiming exemption u/s 6(2).

It was held by Supreme Court that if a contract of subsequent sales is in existence before the
commencement of the movement of goods for the purpose of exemption u/s 6(2) of CST Act then the
exemption u/s 6(2) wilhot be available. But the decision of the SC has been interpreted by department

in various states to mean that if there is predetermined subsequent buyer before the movement of
goods starts even then subsequent sales will not qualify for exemption u/a${R)transit sales.

But better sense have seemed to be prevailed as the West Bengal Government has issued an
explanatory circular regarding to set out the position in this regard. It has been explained in the circular
that in A & G technology case it wiasld that pre determination of contract of subsequent sales before

the movement of goods starts may result in denial of exemption u/s 6(2) but it cannot be understood to
mean there cannot be pre determination of the buyer especially in case of tailor gaalds and pre
determination of buyer or receiving of an order from the subsequent buyer will not result in denial of

exemption u/s 6(2)

Declaration in Form F

To constitute interstate sales, one of the basic requirement is that there should be saledlea sends
goods outside from its state to its branch office in another state then it is not sale because one cannot
sell goods to oneself. Similarly if a dealer sends goods to its agent in another state who stocks and sells

goods on behalf of the dealesuch agent is called consignment agent and such stock transfer is also not
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Declaration in Form F required for stock transfer

OneDeclaration in Form F for one month:

When Stock transfer is treated daterstate sales:
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considered as interstate sales since there is no sales involved in it, sales will take place when such agent
will sell goods. But to prove such stock/branch transfer, declaratidform F is required to be produced

as proof.

Declaration in Form F is required to be produced as proof of stock transfer. As per section 6A(1)
submission of F form is mandatory to prove stock transfere@tise, the transaction will be treated as

sale for all purposes of CST Act.

Declaration in Form F is issued by the branch office/consignment agent receiving goods as branch/stock
transfer to its head office/principal who is sending the goods by way afkétoranch transfer. The

H.O./Principal produces such F forms to its assessing authority to prove such stock/branch transfer.

First Proviso to Rule 5 of CST Rules 1957 provides that one Declaration in Form F ceveipts)

during the month can be issued. If space in Declaration in Form F is not adequate, a separate list may be
attached as annexure to form F giving details, provided that the annexure is firmly attached to the form.
The blank form has to be obtaindbm sales tax authority in which the transferee is situated, i.e. State
where goods were received. If the form is lost, an indemnity bond has to be given and a duplicate form

clearly marked as Duplicate can be issued.

When goods are dispatched to Branch office or consignment agent in other state and thereafter these
goods are sold from the branch office or by the consignment agent then it is not a sales and is stock or
branch transfer hence no CST lid arises.

However, if the movement of goods is occasioned on account of sales, the movement will be treated as
interstate sales. It can be explained with an example

Suppose the dealer A registered in Punjab who manufactures some goods and send tdseaftgr
manufacturing to its branch office situated at Delhi wherefrom the goods are sold in Delhi. Now the
movement of goods from Punjab to Delhi will be treated as stock transfer or branch transfer and for
which no CST liability arises and F formlvélissued by Delhi Branch to Punjab dealer.

But if a person B in Delhi wants to purchase some goods of special description which is not normally

manufactured by A and Mr B places order with A in Punjab for manufacturing special description goods.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.




Page| 108

Now if Amanufactures such ordered goods and send them to its branch at Delhi then such movement
will be an interstate sales and not a branch transfer since the movement of goods was due to a
predetermined contract of sales.

Thus where goods were sold through branbut buyer was known and identified before goods were
dispatched from factory. Obviously this was held as interstate sales and not a stock tré&ilettric
Construction and Equipment Co. Ltd. V State of Har(@®80) 77 STC 424 (P&H HC DB)

In South mdia Viscose Ltd. v. State of Tamil N##1881) 48 STC 232 (SC)= AIR 1981 SC 1604 it was held
that if there is a conceivable link between contract of sale and the movement of goods from one state to
another in order to discharge the obligation under thentract of sale, the interposition of the agent of
seller who may temporarily intercept the movement will not alter the interstate character of the sale.
Declaration in Form F is not a conclusive evidence but it is conclusive after assessing officer passes
order:

Submitting Declaration in Form F is not a conclusive evidence per se to prove beyond doubt any stock or
branch transfer. The assessing officer may make enquiry as to whether declaration furnished by dealer
are true or not. The sales tax authoesi can investigate if they are of the opinion that the movement of

goods is an interstate sale and not stock transfer.

Section 6A(1) provides that the dealer may submit declaration in Form F, along with evidence of
dispatch of goods. If Dealer fails tortiish such declaration, the movement shall be deemed for all
purposes of the Act to have been occasioned as a result of sale. S&&{@nprovides that if assessing
authority is satisfied after making enquiry that the declaration furnished by dealetraeg he shall

make an order to that effect and thereupon, the movement of goods to which the declaration relates
shall be deemed for the purpose of the CST Act to have been occasioned other than as a result of sale.
In Assam Company (India) Ltd. v. CBams(1997) 107 STC 154 (Gau HC DB), it was held that F form is
not conclusive. Sales Tax Officer can make enquiry whether the declaration is true and can reject the F
form, if the transaction is found not to be genuine.

In D Dhandapani v. State of Tamilngd995) 96 STC 98(Mad HC DB), it was held that section 6A(2) of
CST Act authorizes Assessing officer to make enquiry that particulars contained in the declaration
furnished by the dealer are true and for this purpose other evidence produced by dealso i e

considered. Authority can call for other information to verify the truth of particulars contained in form F.
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Certificate in Form H

What is anExport sale?

What isPenultimate Export?
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The dealer has to prove that details in form F are true. If he is unable to do so, transfer of goods can be
taken as on account of intetate sales.

It has been held that by production of form F and providing proof of dispatch of goods, the initial burden
of proof on the dealer is dischargeBtate of AP v. Dairy Development Corporation (1§94) 95 STC

478 (AP HCPDnce assessing officekad made enquiry and passed order that the particulars stated are
correct, the presumption that the movement has occasioned otherwise that as a result of sale is
conclusive. Reopening of assessment under State Sales Tax would not be permissible ionitedn |
grounds of fraud, collusion, misrepresentation or suppression of material-fAstsok Leyland Ltd v.

State of Tamilnadu 2004AIR SCW 100

Tax by State Governments on sales or purchase of goods made during the course of iregparoof

such goods is prohibited by article 286(1)(b) of the Constitution of India. Section 6(1) of CST Act also
levies tax on interstate sales hence there is no CST liability on the sale is the course of import or export
of goods. Thus neither the SeGovernment can impose tax/vat on sales of goods in the course of
import or export nor does CST Act 1956 impose any tax on such sales. Here in this article exemptions

available on Penultimate export sales under CST Act 1956 are concentrated on:

The word Export sales means direct exports i.e. direct selling of goods out of India. The word Export
sales has not been used in the CST Act 1956 but the word sales in the course of exports has been used
which is a wider term and includes nonly direct export but also sales by transfer of documents after

goods cross customs frontier and the Penultimate sale for export and export with the help of agent.

Thus even indirect export could also be sales in the course of exports.

As per section 5(3) of CST Act last sales or purchase of goods preceding the sales or purchase
occasioning the export of those goods out of territory of India shall also be deemed to be in the course
of export, if such last sale or pinase took place after, and was for the purpose of complying with, the
arrangement or order for or in relation to such export.

Exporting the goods out of India may not be possible for small units, so they may sell their goods to the

big export houses. Sucdhdirect exports also need exemption to make the products competitive in the
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market. That is why the exemption to penultimate export has been given and penultimate export is
treated as equivalent to the direct export for the purpose of exemption.

Conditiors for exemption to penultimate export:
As per section 5(3) of CST Act, before claiming exemption for penultimate export, it is necessary that the
final exporter should be in possession of export order from the foreign buyer and should take delivery of
goods from the penultimate seller solely for the purpose of execution of such export order and should
export the same goods. Thus following conditions can be summed up for claiming exemption to
penultimate export:
1. The sales must be for the purpose of cormgywith agreement or order in relation to export, and
2. Such sale is made after the agreement or order in relation to export, and
3. Same goods which are sold in penultimate sale should be exported.
It should be noted that its only the penultimate saléhiah is exempt but the purchase earlier to
penultimate sale is not exempt and purchase tax if any imposed by the State Government on such
purchase will be payable as it was heldSitate of Tamilnadu v. Madras Pack Marine (2000) 120 STC
105(TNTSTand also similar view ikepee Sons v. State of Kerala(1999)116 STC 156(Ker HC DB).

Same goods must be sold:
It is very necessary to claim exemption for penultimate export that the goods sold by the exporter must
be the same as have been acquired by hiomf his penultimate supplier. For example if a person sells
raw material to an exporter and the exporter manufactures some goods out of that raw material then
exports such goods, in such case the sale of raw material to exporter will not be treated dtinpaeu
sale and no exemption will be available on such sale of raw material to the exporter.

Purchase of paddy and export of rice:
Paddy is a declared goods u/s 14 of CST Act 1956. Out of Paddy rice is produced therefore Paddy and
Rice may seem to be sajd#e goods. But As per Section 15(ca) if paddy is purchased on payment of tax
and rice procured out of such paddy is exported then paddy and rice will be treated as same goods for
the purpose of section 5(3).
Thus paddy can be purchased without any tathé rice produced out of it is exported. Paddy sold to an
exporter will be penultimate sale even though exporter doesnot export the same Paddy but rice

procured out of such paddy.
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In VeerumalMonga v. State of Haryar2@01) 123 STC 158 (P&H HC DB), riderrpiirchased paddy

and sold rice to the exporter. It was held that in such case, only sale of rice to exporter is penultimate
sale and is exempt. However purchase of paddy by millers will not be exempt.

Thus to get the benefit of section 5(3) in relatida paddy and rice, it is advisable that exporter should
himself purchase paddy and then either produce rice out of it himself or get it procured by getting job

work done for converting such paddy to rice. If direct rice is purchased by the exporter fiemillers

GKSY LJ RR& LIJzNOKFaSR o0& YAftfSNAR ¢Aftft y24 3ISH 06|S

exporters will be treated as penultimate export sale.

Sale of packing material for the purpose of export is also a penultimate sale:

Exportersalso tend to purchase the packing material which are to be used for packing of the goods to be
exported. Such sale of packing material to the exporter is also a penultimate sales and is liable for
exemption u/s 5(3) of CST Act.

In State of AP v. Standarle&ings(1995) 96 STC 151(AP HC DB) it was held that if gunny bags purchased
are used as containers for export of certain goods to a foreign country, it is deemed as export sale as per
section 5(3) . The last purchase preceding the sale occasioning ekpaiti e for complying with an
export order. In this case, the gunny bags purchased were for complying with export order and hence

are eligible for exemption u/s 5(3).

H form required for exemption to penultimate sale:

Section 5(4) of CST Act provides that K S LINE @ Aséchiod {B)}isectiof 5(3)]ds@ll not apply to

any sale or purchase of goods unless the dealer selling the goods furnishes to the prescribed authority in
the prescribed manner a declaration duly filled and signed by the exporter tonwthe goods are sold

AY | LINBAONROSR F2N¥Y 200FAYSR FTNRY (KS LINBaONXG
This prescribed form is H form and is mandatory. The exporter issues H form to the penultimate
exporter i.e from whom the exporter has obtained the goods to be exported.pEnson exporting the

goods will always be having proof of export like Bill of lading/Airway bill, custom clearance certificate
etc, with him to claim exemption in respect of goods exported but the penultimate seller may not
possess all these documentsente the exporter issues H form to the penultimate seller declaring

therein that the goods procured from him have been exported.
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Declaration in Form |

What is an SEZ?
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Where C forms are required to be issued for transactions covering 3 months (quarter) in a year and F
forms are to be issued monthly. But it is nowhere mentioned in the CST (R&T) Rules clearly about the
periodicity of H forms.

| 26 SASNIJ wdzf S ™HThen provisiond of BN BUlE& Randd b§i the respective State
Governmentsunder subsection (3), (4and (5) of Section 13 relating to the authority from whom and

the conditions subject to which any form of certificate in Form H may be obtained, the manner in which
such form shall be kept in custody and records relating thereto maintainedhandnanner n which

any such forms may be used and any such certificate may be furnisheso far as they apply to

RSOt I NI GA2Y AY TF2N¥Y / LINBAONAROGSR dzyRSNJ (1KSasS Ny

Section 8(6),8(7) an8(8) of the CST Act deals with the exemptions available to a SEZ unit or SEZ
developer from CST. When goods are sold to a SEZ unit or SEZ developer then no CST is payable by su
unit ordeveloper as per the above sub sections subject to fulfilment ofecedamditions. The conditions

and forms relating to such exemptionare provided as follows:

Before discussing the relevant provisions one need tounderstand what SEZ means. The full form of SEZ i
Special Economic Zone.These are designatedasaren countries that possess special
economicregulations that are different from other areas in the same country.Moreover, these
regulations tend to contain measures that are conduciveto foreign direct investment. Conducting
business in a SEZ usually méhat a company will receive tax incentives and the opportunity to
paylower tariffs.

It is set up for export purposes. Such zonesare treated as if it is aforeign country within India. Units in
SEZ can import raw materials andcapital goods without paymemusfoms duty and also procure
themwithout payment of excise duty. All the products of a SEZ unit should beexported and if their final

product is sold in India, excise duty equalto normal customs duty on such goods is required to be paid.

As per explanatin to section 8(8) of CST Act the expression "specialeconomic zone" has the same

meaning assigned to it in clause (iii) toExplanation 2 to the proviso to section 3 of the Central Excise
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Act,1944, which defines Special Economic Zone as a zone which th&lGewernment may, by

notification in the official gazette, specify in thisbehalf.

Conditions for exemptions:

Following conditions must be satisfied soas to claim exemption u/s 8(6) of CST Act.

The exemption from CST is available only if the sale iswelalgerof SEZ or unit in SEZ. Section 8(6) was
amended w.e.f 1@9-2004, toextend the exemption to developer of SEZ also. Earlier the exemption
wasavailable only to the units in SEZ.

The SEZ unit can obtain goods for purpose of manufacturing,trading, gifodu processing,
assembling, repairing, reconditioningseegineering, processing, packaging or for use as or packing
materialor packing accessories.

Whereas the Developer of SEZ can obtain goods for development, setiipgoperation and
maintenance of the zone.

The registered dealer in SEZ(developer of SEZ or SEZ unit as thecase may be) should have bee
authorized to establish such unit in SEZby authority specified by Central Government. It is the
Developmentcommissioner &EZ who is authorized to permit a person to set up unitin SEZ.

As per section 8(7) of CST Act the goods which the developer of SEZor unit in SEZ can obtain without CS
must be mentioned in the sales taxregistration certificate of SEZ unit. Thus the tsades
registrationcertificate must be amended to include all these items which can beobtained without CST, in
the certificate.

As per section 8(8) of CST Act the purchasing dealer lambtoit the prescribed declaration( in Form 1)

to the authority prescrikd u/s 8(4)i.e. assessing officer), obtained from Development Commissioner by
theselling dealer and issued to the purchasing dealer by him.

¢KdzA { 9% RSGOSE2LISNI 2NJ { 9% dzy Al @At adzZJ e WwWLQ
submittedto the assessing authorityby the selling dealer so as to prove that the goods have been sold to

an SEZ developer/SEZ unit and consequential CST exemption.

Judicial Precedents:

(a) Section 3¢ Principles for determining when a sale or purchase of goods tak&xe in the course

of Interstate trade

(i) Bharat Heavy Electricals Limited (BHEL) vs. Union of India and Others [1996] 102 STC 373 (SC)

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.

T




Pagel| 114

Background of the CasBHEL, a public sector corporation, had its manufacturing units in several
places, each of which sprlized in the manufacture of a particular type or class of machinery in the
interest of avoiding duplication and enhancing efficiency. There was an agreement between BHEL
and NALCO, for installation and erection of five captive power plants for the iwmismelter
complex at Angul, Orissa. There were two contracts one supply contract and the other a service
contract. The supply was executed by Tiruchi branch of BHEL. Further certain goods were also
manufactured by Hyderabad branch of BHEL and were tjreransferred to Angul Orissa, and
certain goods manufactured were transferred to Tiruchi for ultimate use in the smelter complex at
Angul, Orissa.

Issues involved in the Cas&he matter was decided by the AP tribunal that, the goods sent from
Hyderabad to Angul Pursuant to a letter of intent (PO) from NALCO, was an InterState sale and not
stock transfer. On decision of the AP tribunal the BHEL filed a writ before HC, respoimi¢me

writ petition being States of UP, Karnataka, Maharashtra and others, asking for a direction to
transfer/remit the taxes to respective States which were legally eligible to receive the taxes. The HC
RARY QiU NBALRYR 0SSO0l dzie was Kefore BEC. iHénBeNthe2nfatteAwne taken up NI
by SC and held that the transaction referred above are InterState sale and further hel@Httzt

was entitled to a direction to the States for the adjustment of the tax amounts collected by the
various Stges in such manner that the appropriate tax was collected in the State in which it was
lawfully leviable and the State which was not entitled to collect the tax but had yet collected it
unlawfully had to refund the same to BHEL or send it to the Statereivhat was lawfully due and
payable The one more issue was whether some of the items required for the smelter complex,
being manufactured and sent from Hyderabad to Tiruchi which were ultimately sent to Angul were
also InterState sales.

ConclusionThe ourt has observed that, some of the parts and components so manufactured by
other units of BHEL [i.e., Unit situated in Andhra Pradesh] are sent directly to the executing unit for
being incorporated into the main machinery/ system. Therefore the said mevens occasioned

by the supply contract entered into by BHEL which is in truth a contract for supply. Direct dispatch
of goods by the Hyderabad Unit to Angul or Farakka constitutes an-8tee sale within the
meaning of Section 3(a) of CST Act and tha thereon is leviable in the State of Andhra Pradesh

according to section 9(1) of the CST A&s. per this provision, tax on sale of goods falling under
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section 3(a) or 3(b) shall be levied and collected by the State from which the movement of the
goods commenced. In several cases, the courts have held that, sale falling under section 3(a) of the
Act, the levy should be from the State where the goods have moved as per section 9(1) of the CST
Act. Applying the principles laid down in the case of workstiact passing of property or delivery

of property is not material, It is sufficient if the goods have been moved isyance of the existing
contract

The Article 286 of the Constitution of India, states that for the purpose of clause(a), a sale or
purchase shall be deemed to have taken place in the State in which the goods have actually been
delivered as a direct result of such sale or purchase for the purpose of consumption in that State,
notwithstanding the fact that under the general law relating gale of goods the property in the
goods has by reason of such sale or purchase passed in another State; Associated Cement V.
C.S.T.,(1991) Supp (1) SCC 251, paragraphihé transfer of ownership of purchased goods would
happen only on accretion and natn endorsement and delivery of documents of title. The
definition of sale includes the deemed sale and works contract or normal sale, there is no change in
applying the principles for determining the interState sale. The Principles for determining when a
sale takes place in the course of interState trade or commerce laid down in section 3 of the CST Act,
1956 would equally apply to transfer of property in goods involved in the execution of works

contract.

(b) Section 3 (ay, InterState Sales Sale occasioninghovement of goods from one State to another

(i) Sahney Steel and Press Works Ltd. and Another vs. Commercial Tax Officer and Others [1985] 60

STC 301 (SC)

Background of the CaseThe petitionercompany, engaged in the manufacture and sale of
stampings and lainations made out of steel sheets which were utilized as raw material for making
electric motors, transformers, etc., had its registered office and factory at Hyderabad. Its branches
at Bombay, Calcutta and Coimbatore were mainly engaged in effecting aatélooking after sales
promotion and liaison work. Those branches received orders from customers within and outside
their respective States for the supply of goods conforming to definite specifications and drawings
and advised the registered office ay#erabad. This company manufactured the goods according to

the designs and specifications supplied by customers at its factory at Hyderabad and dispatched
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them to the respective branches by way of transfer of stock. The branches raised the bills and
recelSR (KS alrfS LINAOS® ¢KSe& faz2 FdNYyAakKSR wWC2 Ny
the CST Act, 1956 in the case of stock transfers to the branches. The petitmmeany was
assessed to State sales tax in Maharashtra, West Bengal and TadniiiNrespect of those goods.
Issues involved in the Cas@he petitioner company claimed that there was only a transfer of stock
from Hyderabad to the branches outside the State of A.P. and that the sales effected to the
customers by the branches wetecal sales in the respective States. The Commercial Tax Officer,
Hyderabad, held the sales to be sales in the course of {&tate trade and made an assessment
accordingly for the year. The petitioneompany filed a writ petition in the Supreme Court:
Conclusion: The Court held, that even if the customer placed an order with the branch office and
the branch office communicated the terms and specifications of the order to registered office and
the branch office itself was concerned with dispatching,ifmlland receiving of the sale price, the
order placed by the customer was an order placed with the company, and for the purpose of
fulfilling that order the manufactured goods commenced their journey from the registered office in
the State of Andhra Pradbsto the branch outside the State for delivery of the goods to the
customer. Such, movements of goods from Hyderabad to Maharashtra and WB in pursuance of pre
determined purchase orders amount to InterState sale, even if, they are first transferred to the

branch thereafter billing, collection and other procedures are followed by branch.

Hyderabad Engineering Industries vs. State of Andhra Pradesh [2011] 39 VST 257 (SC)

Background of the Caseln the present case the assessee had an agreement with Usha
International Ltd. In pursuant of agreement, Usha International would purchase the items
manufactured by the assessee. Further, to mention both the Assessee and the Usha International
had godowns/ warehouses in all the States. The purchase/ sale agreement specified the
arrangement that Usha International would raise the monthly purchase indents on the assessee. As
per the indents the goods had to be delivered at the various godowns of Usha Ini@maatFor this
purpose the assessee would send the goods to its own branches located at various States, from
there the goods were to be moved to Usha International godowns charging local taxes. For this
purpose, the assessee claimed exemption in respdctuonover of stocks transferred to depot

outside the State. The State rejected the exemption terming it as InterState sale.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.

(



(ili) GhatgeKarkera Power Industree V. Additional Commissioner of Commercial Taxes, Zone |,

Page| 117

Issues involved in the Cas@&he assessee contends that the value of goods as per indent is different
compared to the value of gats delivered to its branches (the stock transfers included both goods
to be delivered to Usha International and for local sales).

However, the department contended that, goods were delivered to the branch office which just
acted as a conduit pipe beforeogds ultimately reached the purchaser's hands. All that mattered
was that the movement of the goods was in pursuance of the contract of sale or as a necessary
incident to the sale itself. In other words, the movement of goods from the assessee factdsy to i
various godowns situated in different parts of the country was pursuant to sales agreement coupled
with forecasts which were nothing but indents or firm orders. Therefore, the transaction between
the assessee and its branch offices was a clear casgevf$tate sales and not branch transfers.
Conclusion The Court held, that sale occasioning a movement of goods from one State to another
Aa Iy LYGSNIGrasS artsSsz S@Sy AT GKS LIzNOKFasS |
place from one Statet | y2 G KSNX ¢ KS LIIZNOKIF &S 2NRSNJ Yl & o
FYy20KSN) O2YLIlyeQa oONI}yOK o6020K aAaddz SR Ay (KS
selling branch procures goods from its head office situated in a different State then,tdlo& s
transferred by Head office to the branches will be Ingate sale. When the sale or agreement for
sale causes or has the effect of occasioning the movement of goods from one State to another,
irrespective of whether the movement of goods is provided in the contract of sale or not, or
when the order is placed with any branch office or the head office, which resulted in the movement
of goods, irrespective of whether the property in the goods passed in one State or the other, if the
effect of such ale is to have the movement of goods from one State to another, an-Btate sale

would ensue and would result in exigibility to tax under section 3(a) of the Central Sales Tax Act,

1956, on the turnover of such transaction.

Bangalore and another (2013) 57 VST 255(Karn):

The issue before Honorable High Court pertains to the State in which the sales tax is payable for the
transaction under question. Brief facts of theseaare, the appellants entered into contract for
execution of works contract with a party located in the State of Karnataka. For the purpose of
execution of the contract the goods were procured from its branch office located in the State of

Goa. Appellantzontention is that, as the goods were procured from the branch office located in
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Goa raising the invoice in the name of the customer located in the State of Karnataka and as the
goods have moved from the State of Goa to the State of Karnataka, it is t@plky sales tax in the
State of Goa. Honorable High Court dismissing the appeal has held that, the contract was executed
in the State of Karnataka, consideration for the contract was paid in the State of Karnataka. The
contract did not occasion the mowsent of goods from one State to another but it was only for the
purpose of executing the contract, the goods were bought from the place located outside the State
of Karnataka. Accordingly it was held that, the transaction under question is local work&cont

and the appellant is liable to pay taxes in the State of Karnataka.

(iv) DCM Limited vs. Commissioner of Sales Tax, Delhi [2009] 21 VST 417 (SC)

(c)

Background of the Caselfhe assessee sold -@orks in Delhi chemicals to registered dealers who
were under a ontractual obligation to sell them in their assigned territory outside Delhi. Under the
contract with the registered dealers, each dealer was assigned an exclusive territory and was
obliged to take the chemicals outside Delhi where they were to be soldin€ructions from the
dealers the assessee was required to transport the goods, the freight was payable by the dealer.
The dealers were required to submit monthly stock of sales and a market report to the assessee,
indicated the control of the assesseearthe movement of the goods.

Issues involved in the casd@he question here is whether the sales to the dealers were iState

sales or local sales.

Conclusion The Court held that the though the purchasers atdigedby the contracto take the
delivery of the goods sold by the assessee, outside the State and sell in those

respective States. The transaction is an Ir&eate sale.

Deemed InterState Sale

State of Gujarat vs. HaridasMuljiThakker (84 STC 317)(Guj)

Background ofthe Cas&:y 2y S 2F (KS AyaildlyoOSa 4KSNB | 2yQo
to deal with provision of section 6(2) read with section 3(b) of the CST Act, 1956. In this case the
dealer situated in the State of Gujarat received an order for supply of goods Gojarat Customer.

In pursuance of the order dealer placed orders with Bombay supplier to deliver the goods directly to
0KS Odzat2YSNRa LI OSo
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(iii) Oil India Limited vs. The Superintendent of Taxes and Others [18833TC 445 (SC)

(iv) Projects and Services Centre and Another vs. State of Tripura and Others [1991] 82 STC 89 (Guj).
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Issues involved in the CaseBombay supplier transported the goods to Gujarat and took the
receipts in the namef the purchaser/(s) in Gujarat.

Conclusion The Court held that, the moment the goods are transported and the transport receipts
or the railway receipts are taken in the name of the purchasers in Gujarat, the property in the goods
stood transferred in favour of the purchasers and there was comsiva delivery in favour of the
dealer. At the same there was constructive delivery of the same goods in favour of the purchasers.
The sale was by transfer of documents of title to the goods while the goods were in movement from
one State to another althagh there was no actual endorsement.

BayyannaBhimayya&SukhdeviRathi vs. The Government of Andhra Pradesh [1961] 12 STC 147
Conclusionky G KAa OIF&asS GKS /2dz2NII KFER NBfASR 2y ((KS
Ol aS GKSNB Al déivedy oréedis &documeniioX titleitb goods and the possessor of
such a document has the right not only to receive the goods but also to transfer it to another by

endorsement or delivegy ®

Conclusion:¢ KS 1 2y Qof S { dzLINB NoMatteinzaMiich Hafef thie progérdty (insthe &
goods passes, a sale which occasions "movement of goods from one State to another is a sale in the
course of intefState trade”. The inteBtate movement must be the result of a covenant, express or
implied, in the contract of sale or an incident of the contract. It is not necessary that the sale must
precede the intefState movement in order that the sale may be deemed to have occasioned such
movement. It is also not necessary for a sale to be deemed to have taken place in the course of inter
State trade or commerce, that the covenant regarding ifgeaite movement must be specified in

the contract itself. It would be enough if the movement vilagpursuance of and incidental to the

O2y 4NX Ol 27F altSé¢o

Background of the Casén this case the petitioner is a partnership firm having its place of lessin

at Calcutta. Thepetitioner undertakes execution of works contracts for supply, erection and
commissioning of electrical equipments in different States at various palaces in the State of Tripura.
The petitioner purchased the materials from differertiates outside the State of Tripura as well

within the State of Tripura for use in the execution of the aforesaid contract. Petitioner contended
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that, in respect of goods purchased the goods from outside the State of Tripura amounts te inter
State sales agible to tax under the Central Act. There was no ifState sale in Tripura.
Issues involved in the Casdhe Department rejected the contention, on the ground that, the
actual transfer or property in the materials used in the contract took place énState of Tripura.
Conclusion:The High Court ruled that, the principles determining when a sale takes place in the
course of interState trade or commerce laid down in Section 3 of the CST Act, 1956, would equally
apply to transfer of property in goodavolved in the execution of works contract.

(v) /s J. K. Paper Ltd. Thr. Krishna Kant Rustagi Senior Manager Vs. Commissioner Commercial Tax &
others 2013 (8) TMI 53Allahabad High Court:
Honorable Allahabad High Court examined an issue based on fadtsicase. The brief facts were
¢ The petitioner has purchased wood from UP Forest Corporation at Sultanpur. The Tender was
invited in UP and payment was made in UP. Thus the sale was completed in UP. After the sale it is
the option of the petitioner to tak the goods outside the State or use the same in UP. On facts the
Honorable Allahabad High Court held that, for a sale to be termed as-8ttge sale there should
be a movement of goods from one State to another and such movement should be an integral pa
of contract of sale. The buyer taking the delivery of goods and later dispatching them to another
State or directing the seller to dispatch the goods to a place located outside the State cannot be

termed as interState sale.

(d) Section 6¢ Movement of goods otherwise than by way of sale (Stock transfer)

() Ambica Steels Ltd. vs. State of U.P. and others [2009] 24 VST 356 (SC)
Background of the CaseThe dealer sends the goods for Job work outside the State. The
RSLINIYSyld O2yiSyRSR GKFd GKS RSEFESNI ySSRa (2
transfer or else the transfer of goods for job work will be treated as sale and will be leviable. to tax
Issues involved in the Cas@n writ petitions filed by the appellants the High Court held that filing
2F WC2NY CQ ¢gla ySOSaalNBR FyR (KS& KIFIR (2 LINEBR
to inter-State sales tax. On appeal to the Supee Court, the appellant stating that they would
submit themselves to the reassessment proceedings and further that F forms would be submitted

to the assessing authority concerned. The appellant alleged that, their existing a difference of
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opinion on the sope and applicability of Section 6A of the CST Act and the appellants were now
NEBIFRe (G2 FTAES (GKS WC F2N¥aQsy GKS FaaSaarymd 2FF
waiver.

Conclusion:The Supreme Court held that the officer shall giveeasonable time to submit the

forms because the neconompliance was due to difference of opinion. Further the officer shall go
forward in making the reassessment on merits, also keeping in mind the fact that the State of
transferee job worker, may not isséC2 NY CQd ¢KS / 2dzNI | f a2 KSER
interest and penalty, because the dispute is arising on difference opinion and not by the fault of the
assessee.

Further, the Supreme Court held that on the expiry of ten weeks the assessingrafficld take up

the reassessment proceedings and would complete them within a period of three months
OKSNBII FUSNY ¢KI G ¢gKSNBE GKS {dGFGS gA0KAY 6KAOK
would be open to the assessing officer to complete tieassessment proceeding on its own merits

after examining the transaction between the parties.

(e) Section 6(2)x; Subsequent sale while the goods are in movement and SectiorirBer-State sale:

(i) A & G Projects And Technologies Ltd. vs. State of Karnafak@9] 19 VST 239 (SC)

Background of the Casélhe appellant, a registered dealer under the KST Act, 1957, as well as the
CST Act, 1956, was engaged in execution of electrical contracts. It was awarded supply, execution
and civil works contracts towards eation and commissioning of capacitor banks at various- sub
stations of the KPTCL. For this purpose the appellant appointed Bay West as contractor located
outside Karnataka for procuring capacitor banks because the latter had a prior arrangement with
the maenufacturers. The appellant filed its turnover of int€tate sales, contending the goods
originated from the manufacturers and ultimately reached the Corporation though title to the
goods vested in Bay West. Hence the subsequent sales were exempt.

Issues mvolved in the CaseThe dividing line between sales or purchases under section 3(a) and
those falling under section 3(b) is that in the former case the movement is under the contract,
whereas in the latter case the contract comes into existence only daftercommencement and
before the termination of the inteiState movement of the goods. Therefore, it follows that an

inter-State sale can either be governed by section 3(a), if it occasions movement of goods from one
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State to another, or under section 3(H)it is effected by transfer of documents of title after such
movement has started and before the goods are actually delivered. In other words, a sale which
takes place under section 3(a) is excluded from the purview of section 3(bjiemdersa

Accading to the appellant there were three sales and it claimed exemption from tax under section
6(2) of the Central Sales Tax Act, 1956, on the ground that the second and third sales were
subsequent sales. The Assessing Officer held that the appellant wamntitbed to the exemption.

The Tribunal held that the movement of the goods was not from the State of Karnataka but into the
State and therefore there was no int8tate sale in the State of Karnataka.

On revision the High Court held that, the sale obds in favour of the Corporation was complete
when the goods were appropriated to the Corporation before the commencement of goods from
the place of manufacture in Tamil Nadu to the Corporation in Karnataka and, therefore, the inter
State sales fell undesection 3(a), and, therefore, were not entitled to exemption under section
6(2). Subsequently an appeal was filed to the Supreme Court, against the decision of the High Court.
Conclusion.The Supreme Court iA&G Projects and Technologies Ltd v. StateKafrnataka [2209]

19 VST 239; [2009] 2 SCC Xplained the scheme of Section 6(2) of CST Act and held that once
the first inter-State sale has suffered CST then subsequent sales effected by transfer of documents
during transit will be exempt provided cditions prescribed u/s 6(2) are satisfied. This has been
done to remove the cascading effect. The observation of the Supreme Court in the said case is
provided as belowa ! y I f @ AAy 3 { SOUA 2y -section §2Y has keenAndrodu@édSn- NJ
Sectim 6 in order to avoid cascading effect of multiple taxation. A subsequent sale falling under sub
section (2), which satisfies the conditions mentioned in the proviso thereto, is exempt from tax as
the first sale has been subjected to tax under-sabtion(1) of Section 6 of the CST ACT 1956.

Thus, in order to attract Section 6(2), it is essential that the concerned sale must be a subsequent
inter-State sale effected by transfer of documents of title to the goods during the movement of the
goods from one t&te to another and it must be preceded by a prior irBtate sale. It is only then

that Section 6(2) may be attracted in order to make such subsequent sale exempt from levy of sales
tax. However, the proviso to stdection (2) of Section 6 prescribestligr conditions and it is only

on fulfillment of those conditions that the subsequent sale stands exempted. If those conditions are
not satisfied then, notwithstanding the fact that the sale is a subsequent sale, the exemption would
not be admissible to 0K & dzo6 & SljdzSy G al f Sad ¢KA& Aa (GKS &0OKS
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(if) Mitsubishi Corp. Ind. Ltd. vs. Value Added Tax officer

In a case namelMitsubishi Corp. Ind. Ltd. Vs. Value Added Tax Offidecided by Delhi High
Court, wherein, sighting the alve observation of the Supreme Court, it was argued by the council
for the State that, if the first Inter State sales is an exempted sale then the subsequent sales should
not get the benefit of Section 6(2) of CST Act even if all the conditions under s&{@p are

satisfied since the first sales had not suffered tax. The Delhi High Court in this regard observed as

under:a! NBFRAY3I 2F GKS &FAR LRNIA2Y 2F GKS { dzLINJ

first sale is taxed, the second sale would dédempted because of the object of avoiding the
cascading effect. However, the Supreme Court decision cannot be understood to mean that where
the first sale is exempted, the second sale must be taxed even though the conditions under Section
6(2) for exempt 2 y & (0 | Yy RThus levierk ifitAe XirStRabes was exempted due to exemption on

tax available in the State, wherefrom the first sale is made, the subsequent sales in other State will

be exempted if the conditions under Section 6(2) of CST Act ardisdtis

(iii) State of Tamil Nadu vs. Kothari Plantation and Industries Ltd. (1999) 113 STC 82(Mad)

()

(i)

In order to claim exemption under Section 6(2) of the CST Act, in respect of subsequet8tateer

sale of goods in the course of their movement from one State 4 2 § K S NE & dzo Y AMBEA A 2

YR GC2NX /¢ FNB YIFyRFG2NE O

Section 8¢ Rate of tax on sale of goods & Concessional rate of tax on submission of specified
Forms

India Agencies (Regd.) vs. Additional Commissioner of Commercial Taxes, Bangalore [2005] 139
STC 329 (SC)

Issues involved in the Cas®ule 6(b)(ii) of the Central Sales Tax (Karnataka) Rules, 1957, which
requires that in respect of a claim for concessional rate of Central sales tax, in relation to a sale
made to another registered dealer or to the Government, the registered dealer shakspect of
adzOK OfFAY FGdFOK (2 KAa NBGdzZNYy G2 oS FAttSR
RSOf NI GAZ2Y 2NJ GKS OSNIAFTAOFGS Ay WC2NX 5Q%X
Government, as the case may be, has to be striatlystrued. The dealer has to strictly follow the
procedure and produce the relevant materials required under that rule. Under the Central Sales Tax

(Karnataka) Rules, 1957, the dealer is required to submit along with his return the original of the
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prescribel forms. The requirement in Rule 6(b)(ii) that, in order to claim concessional rate of tax,
GKS 2NAIAYLFE WC2NY / Q KlFa (G2 oS FadrOKSR G2 (K
formality or technicality but it is intended to achieve the jebt of preventing the form being
misused for the commission of fraud and collusion with a view to evading payment of taxes.
Conclusion¢ KS RSFf SNJ KFra G2 O2yaidiNMHzS GKS LINRPGAaAAZYyaA
strictly. The procedure of suhitting duplicate forms and furnishing Indemnity bond for claim of
O2y O0Saarzylf NrdS 2% GFE Olyy2id 06S F2ft26SR®
prescribed in Rule 6(b)(ii) the dealer is not entitled for concessional rate of tax undéors&¢t) of

the Central Sales Tax Act, 1956.

(g) Section 8¢ Rate of tax on sale of goods & Exemption from tax when the sale and purchase of

(i)

goods are generally exempt in a State if such sale or purchase takes place within the State

Union of India and Anothews. Rapidur (India) Pvt. Ltd. [2000] 119 STC 18 (SC)

Background of the CaseThe respondent, a company registered with the Government of Goa,
Daman and Diu as a smaliale industry. Under Entry 68 of Schedule Il of the Goa, Daman and Diu
Sales Tax Act, 64, sales of all goods manufactured by a registered sswalle industry were
exempted totally from local sales tax for a period of five years from the date of first sale on or after
the validity of the registration. The dealer contended that in view oft®a 8(2A) of the Central
Sales Tax Act, 1956, intState sales were also exempt.

Issues involved in the Casé&he High Court held, that the turnover relating to intetate sales of
goods was exempt from Central Sales Tax (CST) u#8)8¢2 the CST &4 1956. An appeal was
preferred by the department to the Supreme Court. The Supreme Court allowed the appeal with the
result that the interState sales were not exempt from CST. The exemption from tax under section
8(2) of the CST Act is available, ié ttxemption from local sales tax for purchase and sale of that
product within State is generally available to all the dealers in the State. Exemption given by way of
notification to SSIs upto 5 years is not the exemption generally available, it is a iooadit
exemption. Therefore, sales made by SSis are also liable to tax.

Conclusion:The exemption from tax u/s 8(2) of the CST Act is available, if the exemption from local
sales tax for purchase and sale of that product within State is generally avaitasliethe dealers in

the State. Exemption given by way of notification to SSlIs up to 5 years is not the exemption

generally available, it is a conditional exemption. Therefore. sales made by SSIs are also liable to
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tax. The State exemption must be a gesl exemption and not exemption operative in specified
circumstances or under specified conditions. The exemption is not allowed on$taée sale, since

the exemption granted to SSl is a conditional exemption and not general exemption.

1985 [1993] 89 STC 473 (SC)

Background of the Cas&he State of Kerala issued a natification u/s 10 of the Kerala General Sales
Tax Act, 1963, providing for an exemption in respof the tax payable under the Act, in regard to
the turnover of sales of newsprint by the newsprint plant in the State for a period of two years from
the date of starting production of the newsprint by the plafithe appellant had entered into an
agreenent in 1974 with the Kerala Government giving the exemptioA. major portion of the
newsprint manufactured by the appellant's factory in Kerala was sold in the course ofStaty

trade and during the assessment years relevant to the period of two y&am the date of
commencement of production of the factory the appellant claimed exemption also from Central
Sales Tax (CST) in relation to irBtate sales by virtue of Section 882 of the CST Act, 1956.

Issues involved in the Cas@&he appellant waallowed exemption only in relation to local sales and
not on the CST Sales. The Appellate Assistant Commissioner and the Appellant Tribunal dismissed
the appellant's appeals and the High Court also on revision rejected the claim. The Assessee file a
case b the Supreme Court.

Conclusion:The Supreme Court, reversing the decision of the High Court, that the appellant was
entitled to exemption from Central sales tax on ini8fate sales, in view of Section 82 of the

Central Sales Tax Act, 1956. The exéamptgranted under the notification was an exemption
generally, within the meaning of section 8{9), and was not one operative only in specified
circumstances or one operative only under specified conditions as contemplated by the Explanation
to section 8R-A). The existence of the limitations or conditions contemplated by the Explanation
were to be tested with reference to the transaction of sale or purchase of the dealer and the facts
which the dealer had to prove to get the benefit of the exemptions wénéended only to identify

the dealer and the goods in respect of which the exemption was sought and they were not
conditions or specification of circumstances relating to the turnover sought to be exempted from
tax.Theexemption from tax granted by Kera@®@overnment under an agreement with HPCL, on

manufacture and sale of newsprint by its factory for first two years of production. The Supreme
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Court held that, the exemption is general exemption and exemption applicable on$t&e sale
of newsprint alsovide section 8(2A). Even, if the government provides the exemption to one
specific assessee, it still can be a general exemption and not a conditional exemption. The
exemption, whether it is general or conditional is to be analyzed in view of emliidual assessee
and not in general.

(h) Section 8 (3) Inclusion of certain products in the Registration certificate for claiming benefit of
lower rate of tax

() Commercial Taxes Officer, Circle D, Jaipur vs. RajasHlantricityBoard [1997] 104 STC 89 |SC
Background of the Casefhe respondent dealer was engaged in the business of generation and
distribution of electricity. It purchased various goods/ products from outside the State for the use in
generation of electricity. Some of the goods were trucks]leys, trailers and there spare parts.
Also it purchased soaps, paints, varnishes for cleaning of boilers etc which were ultimately used for
generation of electricity.
Issues involved in the caséA reference was made before High Court, to decide wbketthese
items could be included in its registration certificate for claiming benefit of concessional rate of tax
on purchase of goods from outside the State. The High Court, on a reference, held

(i) that the respondent, could purchase the course ointer-State trade, at concessional rate of tax
under section 8(1) of the CST Act, 198&6cks, trolleys, trailers and the like (but not passenger
vehicles), as also their accessories and spare parts, tyres and tubed, that the Board was
entitled to haw its certificate of registration altered to include tools and plants, including vehicles
and other transportable goods, including their spare parts, tubes and tyres;

(i) that purchase of soaps and paints and varnishes was permissible at concessionalteatenlyin
so far as they were intended to be used for the purpose of cleaning boilers and machinery and
other equipment and for the purpose of painting machinery and electrical gooalsd

(iii) that raincoats could be purchased at concessional rate ostafar as they were necessary for use
of the linesmen working on transmission lines during the rainy season and winter and similarly
battery cells to the extent they were necessary for use by linesmen for working on transmission
lines during the night
Concusion: On appeal to the Supreme Court, it was held, that the motor vehicles, etc., soaps,

paints, raincoats and battery cells, to the extent mentioned by the High Court, were integrally
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related to the distribution of electricity and their nemse would mak distribution of electricity
commercially inexpedient.

Section 8(3) (b Usage of the goods purchased claiming concessional rate of tax

Assessing Authoriscum-Excise and Taxation Officer, Gurgaon and Another vs. East India Cotton
Mfg. Co. Ltd. [1981]8 STC 239 (SC)

Background of the Caseélhe respondent company, a registered dealer under the CST Act, 1956, as
well as the Punjab General Sales Tax Act, 1948, carried on the business of manufacturing and
processing textiles at Faridabad. It purchased goods in the course ofState trade orthe basis

2T AlGa OSNIATAOFGS 2F NBIAAGNI GA2Y YR TFdzNYyAaK
strength of this declaration the selling dealers were taxed at a concessional rate. The goods
purchased were used by the respondent partly &zing, bleaching and dyeing of its own textiles
and partly for sizing, bleaching and dyeing of textiles belonging to third parties chgsis. The
department issued notice for imposition of penalty on ground that it had used the goods purchased
partly in manufacturing its own goods for sale and partly for doingyairk for other parties.

Issues involved in the Casé writ petition filed by the respondent to have the notices quashed was
dismissed by a single Judge of the High Court but allowed biyisidh Bench. On appeal by the
Assessing Authorities to the Supreme Court, held, affirming the decision of the Division Bench of the
High court, that Section 8(3)(b), would clearly cover a case where a registered dealer manufactured
or processed goods fa third party on a jokcontract and used in the manufacture or processing of
such goods, materials purchased by him against his certificate of registration and the declarations in
WC2NY / Qs a2 f2y3a a GKS YI ydzFl Oi caedR suehNBirddINE O
party. The legislature had designedly abstained from using any words of limitation indicating that
the sale should be by the registered dealer manufacturing the goods. While enacting another part
of Section 8(3)(b), the legislature didthgualify the words for sale by adding the words by him. This
deliberate omission clearly indicated that the legislature did not intend that the sale of the
manufactured goods should be restricted to the registered dealer manufacturing the goods. The
word use was followed by the words by him clearly indicating that the use of the goods purchased
in the manufacture of goods for sale must be by the registered dealer himself but the words by him

were significantly absent after the words for sale.
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Conclusion:Theg2 2 R4 OlF'y 0SS LIzZNOKIF&aSR F3FAyad WC2NXY / Q
manufacture of products/goods for sale or for resale purposes. The dealer used chemicals for dying

and bleaching of garments partly for manufacture and sale of itdpets, partly for dying and

0f SFOKAYy3 2y 2206 ¢62NJ] olairad ¢KS { dzLINBYS [/ 2 dzNJ

¢KS fl ¢ aLISOATASE GKIG GKS NBalrtS akz2dzZ R 0S5 YI
done by dealer himself. The rale/ manufacture for sale can be made by third party
also.Thedecision of the division bench of High Court affirmed, confirming that the goods purchased
at concessional rate may also be used for job works, which are ultimately intended for sale.

The State 6 Tamil Nadu vs. S. Murugaiyan (and other cases) [1996] 101 STC 363 (Mad)

Thesale of salt is exempt under Tamil Nadu sales tax law. Hence sale of salt in tH&tameetrade

also exemptHowever sale of gunnies used for packing salt is not exeB8gle alue of gunnies is
taxable.An exemption granted under an executive notification in respect of sale of goods cannot be
extended to the packing materials. Consequently, the exemption granted in respect of sale of salt,
by notification under section 17 of th€amil Nadu General Sales Tax Act, 1959, cannot be extended
to the sale value of the gunnies, even where the gunnies are used to pack and sell the salt as a
composite transaction. The question of invoking section-8(2f the Central Sales Tax Act, 1956,
does not arise.

Section 8 (4 Lower Rate of tax on sale of goods through notification

Shree Digvijay Cement Co. Ltd. and Others vs. State of Rajasthan and Others [2000] 117 STC 395
(SC)

Background of the Cas&y Notification, issued u/s 8(5) of the TA&ct, 1956, the State Government

of Rajasthan, reduced the rate of tax on in&tate sale of cement by any dealer from that State to

4 per cent (as against 16 per cent on local sales) and, in lieu of the requirement of furnishing of
RSOf I NI GARY AN @ERINXNTFAOIGS Ay WC2NXY 5Q 02y iSYL
to record the name and complete address of the purchaser in the bill or cash memo issued by him
and placed the burden to prove that the transaction was in the nature of arri8tate sale on the
dealer.

The petitioners (Nos. 1 and 3), who were manufacturers of cement having their manufacturing units
in the State of Gujarat, filed a writ petition in the Supreme Court challenging the validity of the

notification on the groundsi) that the notification was not in public interest; and (ii) that, as a
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consequence of the reduction of the rate of tax, cement from Rajasthan became cheaper in the
neighbouring States like Gujarat and that affected the local sale of cement manufactyréaeb
petitioners in Gujarat by reason of higher rate of local sales tax within that State and the reduction
of the rate of tax on intefState sales was contrary to the freedom of in®tate trade under
Articles 301 and 304 of the Constitution of India.
Issues involved in the Caseihether levying lower rate of tax on intetate sales of cement by a
State government (by virtue of powers given U/s 8(4) of the CST Act, 1956) restricts the freedom of
trade of dealers located in other States, because of t@son that the higher rate of tax is levied
on intra-State sales taken place in other States.
Conclusion:The Supreme Court held, (i) that the notification did not have effect of preventing or
hindering free movement of goods from one State to anoth&s.far as Rajasthan was concerned it
had the opposite effect. The mere fact that the local rate of tax in Gujarat on the sale of cement
was higher than the rate fixed under the notification for tax on ir8tate sales from Rajasthan
could not lead to theconclusion that the notification prevented or hindered the free movement of
goods from one State to another: the notification increased the movement of cement from
Rajasthan to other States;
(i) that, in view of the non obstante clause in u/s 8(5), a fidtion u/s 8(5), could override the
NEBljdZA NBYSY G 2F TFTdNYyAAKAY3I WC2 NIStaté Sale adl thy Statdlly”
Government could provide for a different mode or manner in which the object could be achieved.
The State Government could guride for the obligation on the dealer to record the name and
address of the purchaser in the bill or cash memo. Such, substitution have the effect of facilitating
tax evasion and had increase in the revenue of the State from tax on the$t&te sale oCement;

(i) that variation of the rate of inteiState sales tax were not contrary to the scheme of Part XIlI

(articles 301 and 304) of the Constitution of India.

(iii) Shree Cement Ltd. vs. State of Rajasthan, (2000) 119 STC 10
In case of intetfState Salesnotification by State Government reducing rate of sales tax payable by
dealers having place of business in the State was held to be void by Supreme Court but subsequent
Constitution Bench overruled it. So, the State Government cannot recover the diffeino=ason

of earlier decision.
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(iv) Color graphs vs. ST(993) 88 STC 347 (Ker HC)
If the registration is wrong, authorities can amend or cancel the same. However, as long as his
registration is in forceblankWC2 N / Q Ydzald. 6S A&dadzSR (G2 KAY

(v) Quality Enterpises vs. ADCTO (2002) 127 STC 504 (Mad HC)

In this case, itwas heldthata &8 dzS 2F of Lyl WC2NYXY / Q Olyyz2i o685
2F RSIFtSNI A& GFLEFo6tS 2yte & t20F¢t Ldz2NOKI a8S&ao
of I YN WIC@ Ydzad o0S A&aadzsSR® LT KS YAadzasSa wcCcz2NY

Act.
(vi) Manganese Ore (India)Ltd. vs. CST MP (1991)TC (MP HC DB)
In present case, it has been held that filing of copy marked duplicate is enough compliance of the
law and concessionasales tax rate will be available even if copy marked Original is not produced.
(vii) J N Jetiwa vs. State of Maharashtr§1995) 11 MTJ 491 (MahTrib)
It may be noted that there is no provision to submit certified Xerox copy of earlier cetéfead
Xerox copy is not acceptable.
(viii)  State of Orrisa vs. Orissa Polish Works (1970) 26 STC 480 (Ori HC)
Ly GKS LINBaSyd OFrasSs AlG ¢la KSEtR OGKIFIG WwWC2NY
rectification. Selling dealer should be allowed reasonalgpartunity for this purpose.
(ix) Salem Magnesite vs. State of Tamil Nadu (1999) 116 STC 110 (Mad HC DB)

{(2YSGAYSAT WC2NY / Q A& 200GFAYSR Ay | ROFYyOS I yvHR

not legally correct, as section 8(4)(a) uses the deo (1 2 ¢ K2Y 322 Ridis, dupNBS &

O2YLX SGSR WC2N)N / Q &aK2dzZ R 0S5 206GlIAYySR 2yte | Fals

(x) State of Tamil Nadu vs. Arulmurugan and Co. (1982) 51 STC 381(Mad HC DB)

It is advisable that the dealer should maintginoper record of follow up and efforts made with

0dz28 SNJ (12 200FAYy WC2NXY /Q (42 LINRO®S (KIFIGd KS YIRS
Ly &dzOK OFaSz Ad ¢Aff KSELI LINPGAY3I GKS &adzZFFAOAIS
|.

apldSt t 0SS FdziK2NAGe oAt | OOSLIWI GKS WC2NXIf/ Q
adzFFAOASYG OFdzaS Aa akKz2gy TFT2NJ EF3GS adoyYAiaairzy
held in the present case.

(xi) K G Industries v. STO (1999) 19BC 49 (MP HC)
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Selling dealer is not required to hold an enquiry with regard to purpose for which the materials
have been purchased by purchasing dealer. Once he furnishes necessary declaration forms from
purchasing dealer, nothing more is required to bend.

(xii) United Ltd. v. CTO (1991) 83 STC 207(AP HC)
Goods used in executing works contract are deemed to be sold and there is sale of material used in
G§KS SESOdziAzy 2F ¢62Nja O2yidNrOildo | Sy0Ss wczNY
if the goods are included in the registration certificate of the dealer.

(xiii) Lakshmi and co. v. State of Kerala ( 2001) 121 STC 423 (Ker HC DB)
Ly GKS LINBaSyid OFraSz AG ¢1a KStR GKIFIG WC2NY C(
andnotincaseof @ SOG A2y 3J22Rad 5S0Aarzy Ay (GKAaa Ol 4SSz
/I Qd ¢KS NBlFaz2y Aa AF 3J22Ra FNBE NB2SOGSRI 0 dz
manufacture or for resale.

(xiv)  Rajasthan Pipes v. CTO (2004) 138 STC 383 (Cal HC)
In the present case, it was held that benefit cannot be denied on ground of omission like date of

registration and minor variation in amount.

Conclusion
The information contained in this write up are the views of the paper writer and is not intended to
address the facts and circumstances of any particular individual or entity. There can be no guarantee
that such information is accurate as of the date it is received or that it will continue to be accurate in the

future.

We will consider our efforts to beewarding if the members / readers become aware of the provisions
relating to usage of forms under the CST laws. We have made a humble effort to furnish basic and
analytical information relating to the issues. We shall be obliged for your valuable sioggeand
feedback to serve you better in future. The honourable delegates may raise different issues, which may
need further interpretation of the law. Every effort has been made to avoid errors or omissions in this
write-up. Inspite of this, errors maydve crept in. Any mistake, error or discrepancy noted may be

brought to the notice of the paper writers
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REFUND OF CST to 100% EOU AND CST EXEMPTION FOR SEZ
CA Mahadev R
Overview of EOU and CST refund
EOU scheme is governed by Chapter 6 of Foreign Ratiey. The units which are undertaking their
entire production of goods and services (except permissible sales in DTA) have the option of setting up
their unit under EOU/EHTP/STPI scheme for manufacture of goods, including repaiaking,

reconditionirg, re engineering and rendering of services.

It is important to note that the trading units araot covered under these schemes. However, the
RSTFAYAGAZ2Y 2F dal ydzFlF OGdzNBé¢ Aa @Fad Syz2dAkK {2
packing @ O® C2NJ GKS LIzN1I2&S 2F 9h! s dal ydzZFl Ol dzNB €
process or bring into existence, by hand or by machine, a new product having a distinctive name,
character or use and shall  include processes such as refrigerationpeeking, polishing ,labeling,
re-conditioning, repair, remaking, refurbishing, testing, calibration,emgineering. It also includes
agriculture, aquaculture, animal husbandry, floriculture, horticulture, pisciculture, poultry,
sericulture, viticulture ad mining. Therefore, trading units which are undertaking any of the activities

discussed above before exporting goods shall be entitled to register themselves as EOU.

EOUs are eligible for procuring inputs/capital goods required for manufacture of goodsports
without payment of excise duty and customs duty. The units are eligible even for refund of service tax
paid on inputs services. Para 6.11 of Foreign Trade Policy provides that the EOU/EHTP/STP shall b
entitled for even reimbursement of Centr@hles Tax (CST) on goods manufactured in India.

EOUs are entitled to full reimbursement of CST paid by them on purchase from domestic tariff area
units, when goods are used by them for production of finished goods meant for export. Accordingly,
reimbursemant of central sales tax on inputs used in goods meant for domestic tariff area sale by export
oriented units is not admissible. In addition, even on exported goods where foreign exchange has not
been realised, central sales tax benefit received by expoented units are recoverable.

Changes in the Foreign Trade Policy with respect to CST

Before September 16, 2008, condition for grant of central sales tax (Annexure) refund, in para 2(a) of

Appendix14-I-I of the Handbook of Procedures, Vol. 1 {HBsaidthat the supplies from the domestic
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tariff area to EOU/EHTP/STP units musubksed by them for production of goods meant for export
and/or utilised for export production Based on these wordings, the central revenue audit alleged that
the central sas tax refunds granted in respect of inputs procured from the domestic tariff area used in
the manufacture of goods cleared into the domestic tariff area are improper, and that even the central
sales tax refunds granted in respect of inputs procured byexpprt oriented units from another export
oriented units are incorrect.

On September 16, 2008, the said condition was amended through Public Notice no. 81/2008, stating
that the supplies from the domestic tariff area to EOU/EHTP/STP units must be ubiisiksém for
production of goods and services. Apparently, the DGFT realised that restrictions regarding use of inputs
procured from domestic tariff area only for export production was inconsistent with the provisions of
foreign trade policy (FTP) and smended the said condition to prescribe only utilisation in the export
oriented units, whether for exports or for clearances into domestic tariff area. However, the said
amendment was not explicitly given retrospective effect.

Procedure to claim refund of&T

As per para 6.39 of FTP Hand Book of Procedures, the DC shall dispose the applications expeditiously
within the time limit specified therein. The time limit for reimbursement of CST claims is 7 days.
However, practically it takes months even years &pdse the applications. The detailed procedures to
be followed are as follows:

1.The EOUs, EHTP and STP will be entitled to full reimbursement of Central Sales Tax (CST) paid by the
on purchases made from the Domestic Tariff Area (DTA), for productignaafs and services as per
EOU Scheme on the following terms and conditions:

(@) The supplies from DTA to EOU/EHTP/STP units must be utilized by them for production of
goods/services and may include raw material, components, consumables, packing mateupitisl,

goods, spares, material handling equipment etc. on which CST has been actually paid by the
EOU/EHTP/STP.

(b) While dealing with the application for reimbursement of CST, the Development Commissioner or the
designated officer of EHTP/STP shall| gger alia, that the purchases are essential for the production of
goods/services by the units.

(c) For payment of interest in accordance with para 6.11 (c) (i) of FTP, separate application for claiming

interest is not required and a single cheque foaimclaim and interest can be issued to the claimant.
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However, separate account will be maintained by Development Commissioner of Special Economic
Zones for the amount of interest disbursed by them.

3. The procedure to be followed in this regard is ingidahereinafter and shall be strictly adhered to:

(i) The unit shall present its claim for reimbursement of CST in the prescribed form (Angéxtoehe
Development Commissioner of the SEZ concerned or the designated officer of the EHTP/STP.

(i) Assoon as the goods are received by the EOU/EHTP/STP unit in its premises it will be entered in the

material receipt register kept for the purpose. The register must show the details of goods, quantity,

a2dzNOS 2F LIzZNOKFAS | yR (&6 is Hdd€ et MW will B2 Isubgc id6 & KA C

LISNA2RAOIf OKSO|l o6& (KS | dzik2NAT SR aidlFF 2F (K$

certificate regarding the verification of the materials receipt register relevant to the claim as at
Annexureg Il shall be submitted along with the claim.

(i) The reimbursement of CST shall be admissible only to those units who get themselves registered
with the Sales Tax authorities in terms of Section 7 of the CST Act, 1956 read with (Registration and
Turnove) Rules, 1957 and furnish a Photostat copy of the Registration Certificate issued by the Sales Tax
authorities to the Zone office concerned for keeping it in the relevant file.

(iv) Claims shall be admissible only if payments are made through the baolné maintained by
EOU/EHTP/STP unit or DD emanated from its accounts.

600 ¢KS OflAY akKlftf 0S a4dzoYAUGSR It2y3 gAGK
Certificate, meeting the following criteria, certifying receipt of the goods as showmnexurell in the

bonded premises, scrutiny of original invoice/bill of the supplier and proof of payment against each
AYy@2A0SkoAft YR AG&a NBO2YyOAfAlFIGA2Y GAGK W/ Q C
Outsourcing (BPO) units, &g/ OAf A GA2Y GAGK W/ Q F2N) gAfft y2i
Adadz$S 2F W/ Q FT2N¥Xo

Eligibility of CA firms

In case of units located in the States oK)&rissa, Nortastern States, Andaman and Nicobar islands
and Lakshadweep, the Chartered Accountant firm should be at least a Sole Proprietorship firm who
should be an FCA and engaged full time with the firm.

In case of partnership Chartered Accountfinins located in the regions indicated in (i) above, should

have at least two full time partners, one of whom should be an FCA.
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In case of units located in other regions, the partnership Chartered Accountant firms should have at
least one full time partar, who should be an FCA.
For the regions indicated in (i) above, the Chartered Accountant firm be located in the area where the

unit is situated otherwise qualification of (iii) shall apply. b) Photostat copy of C Form except in case of IT

enabled Servies (ITES)/Business Process Outsourcing (BPOs) Units, issued by the EOU/EHTP/STP to the

supplier in the DTA with reference to the counterfoil produced by the unit. The counterfoil of C form will
be returned to the unit after making suitable endorsement K&l y OSt f SRk / { ¢ NBA YO
by the authorised officer of the Zone administration. While making the endorsement only, the items for
which CST has been reimbursed should be indicated as cancelled and the Photostat copy will be retained
by the ofA OSNJ F2NJ { SSLIAyY3I Ay NBaLISOGAGS FAESP Ly (K
verification could be done at the time of scrutiny from the sstested photocopies. The firm must
indicate the file No. on which the original stands submitted.

The reimbursement will be limited to the payment of CST against C Form only except in case of IT
enabled services (ITES)/Business Process Outsourcing (BPO) units.

The EOU/EHTP/STP shall also intimate the name of the person/persons who are authorisad by th

sign the C Form and furnish three copies of his/their specimen signature(s) which will be kept in the
relevant file of the unit.

Reimbursement of CST will be made on quarterly basis. The application for claiming reimbursement
should be filed withira period of 6 months from the completion of the quarter in which the claim has
arisen. In case of procurement of goods against payment in installments, the CST reimbursement claim
may be made in the quarter in which the full payment has been effected sig#ie invoice/bill.
Whenever application is received after expiry of last date of submission of such application, provisions
of para 9.3 of the HBP Vol. 1, would apply.

Application for supplementary claim will be considered as per provisions of pac& JBP Vol I.

The claim for CST reimbursement for the amount below Rs.-I00&Any single invoice shall not be
entertained.

The disbursing authority for the claim of reimbursement of CST will be Development
Commissioner/designated officer of EHTP/STPB wil make payment to the units. All claims shall be

subjected to post audit.
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The unit shall preserve for three years all the original documents viz. Original invoice/bill, money
receipt/bank statement for random/sample checking and produce the sama@svéien called for by

the office of the Development Commissioner. Random checking of 5% of the claims of a particular
guarter should be done in the next quarter through generation of computer statements on the basis of
serial numbers. The random list Wik generated by the Development Commissioner personally.

In case some glaring error or irregularity is detected against any unit in claiming CST reimbursement,
action to recover the amount paid and levy penalty would be taken under FTDR Act againstisuch un
lye RdzSa 2F GKS D2gSNYyYSyid OAT & NNBIFINB 2F [ SI
Income tax recovery note, etc. will also be deductible from the claim amount or it can be set off from

the subsequent payment.

Important Formats for Clainmg the CST reimbursement

Proper documentation for claiming the exemption is very essential. Now online submission of
application has been introduced. Signed copy of the online application along with prescribed documents
shall be submitted to DC. Only snbmission of all the prescribed documents, the application would be
accepted. Unlike other laws, in case of CST reimbursement, the date of filing the hard copy would be
considered as date of filing the application and not the date of online filing. $heflimportant

document to be submitted is as follows:

a) Application in Annexure | of Appendix 14 | 1 of Hand Book of Procedures
b) Certificate in Annexure Il with table of goods brought into the unit and CST paid during the quarter in
the prescribed famat signed on every page by CA of a Partnership firm

c¢) Original C form counter foils. [In case where the Counter foil is under submission alongwith another
Ot AY I O2L® 2F (KS alyYS &aK2dzZ R 0SS &adoYAlBSR ¢
adzo YAGGSR Ff2y3 gAGK GKS OfFAY F2NJ G§KS vdzl NI SN
d) Copy of original C form issued to the supplier except in the case of IT enabled services [ITES]/busines
Process Outsourcing (BPO) units

e) Copy of CST registration certificate

f) Copy of vadl LOP
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30 ! ROFYyOS &Gl YLISR NBOSALI F2NJ /{¢ +yzdzyd Ofl A
authorized signatory

h) The name and three specimen signatures of the person{s} authorized by the unit to sign the C form in
GKS O2YLIlyeQa fSGGSNI KSIHR

i) Self certificate reg. submission of up to date APR/QPR in the format given in the online submission of
CST software module

j) Copy of the Registration certificate issued by Institute of Chartered Accountant of India in respect of

partnership CA firm hang at least one full time FCA Partner.

The important formats as prescribed in FTP are reproduced below:
Format

'tt[L/!'¢Lhb Chw /[!LaLbD w9La. | w{9a9b¢ hC / {¢ !
INTO THE BONDED PREMISES OF THE EOU/EHTP/STRORARTHE ENDING ON

1. Name of the applicant
2. Full Postal address
3. (a) No. and date of letter of Approval issued :

under EOU/EHTP/STP Scheme
(b) Whether the Letter of Approval is still
valid on the date of this application
4, Registration No.
(with date of issue) issued by S.T. Authorities
under CST Act 1956

5. Details of the goods brought into units
Name and address of the supplier

(including the name of the state where

the supplier is located)

Description of Goods

Quantity
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d) Value
e) Date of purchase of goods
f) Date of receipt of goods in the Customs
Bonded Premises of the EOU unit
g ¢20GFf Y2dzyd 2F /{¢ LIAR F3AFLAyad W Q C2N¥Y
h) Sales Tax Registration No. & date of the
Supplier under Section (7) of the Central
Sales Tax Act956
6. Amount of CST claimed

UNDERTAKING AND DECLARATION

I/We hereby solemnly undertake/declare that the particulars stated above are true and correct to the
best of my/our knowledge and belief.
No other application for claiming CST has been madeilbbe made in future against purchase covered
by the application.

(a) The goods for which the claim has been made are meant for production of goods for export and/or for
export production of the EOU/EHTP/STP unit and will be utilised only in our factomyeastall not
divert or dispose off the material procured without obtaining prior permission of the concerned
Development Commissioner.

(b) The goods for which the claim has been made have been entered into the stock register maintained by
the unit.

(c) Any information, if found to be incorrect, wrong or misleading, will render/us liable to rejection of our
claim without prejudice to any other action that may be taken against us in this behalf.
If as a result of scrutiny any excess payment is found to have beer toade/us, the same may be
adjusted against any of the subsequent claims to be made by my/our firm or in the event no claim is

preferred, the amount overpaid will be refunded by me/us to the extent of the excess amount paid.

Signature

Namein Block letters
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Designation
Name of the Applicant:

Firm

Format Il
FORMAT OF CHARTERED ACCOUNTANT CERTIFICATE

I/We hereby confirm that | / we have examined the prescribed material receipt registers, books
of account and the banstatement in respect of the goods mentioned in the table appended, and each

entry of the application of M/s. for the period

and hereby certify that:

The following documents/records have been furnidhgy the applicant and have been examined and
verified by me/us, namely material handling registers certified by the zone administration/Bonding
Officer, original invoice/bill, books of accounts and 1 Bank statement.

Relevant registers have been authentad under my/our seal, signatures. It has been ensured that the
information furnished is true and correct in all respects, no part is false or misleading and no relevant
information has been concealed or withheld.

The payment has been made by the said M/s to the DTA suppliers

in respect of goods received against the original invoice bill(s) as indicated in the table annexed hereto.
The payments have been made through normal banking channel and have been credited to the
accounts of the DTA suppliers.

Such payment includes the amount of CST indicated in the respective invoices.

All the items shown in the table are admissible for reimbursement of CST under provisions of EOU
Scheme.

Neither I/We nor any of our partners is a pagtfDirector or an employee of the above named entity or

its associated concerns.

| fully understand that any submission made in this certificate if proved incorrect or false, will render
me/us liable to face any penal action or other consequences as magrdseribed in the law or
otherwise warranted.

Signature & Stamp/seal of the Signatory
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Name

Membership No.

Full address

Name and address of the Institution where registered

Date:
Place:

Details d Goods Brought Into Unit And Central Sales Tax Paid During The Quarter

(i) S.No.
(i) Name and address of the Supplier

(iii) Nature and description of goods

(iv) Quantity received and accepted

(v) Invoice value accepted

(vi) Invoice/Bill No. and date

(vii)  Date of Receipt of the goods and S.No. of entry in material receipt register
(viiiy  CST Amount paid

(ix) W/ Q C2NXY b2o

x) Cheque/DD No. date and amount

(xi) Name of Bank and Branch

(xii)  CST Redimtion No. of the supplier

Note: Table shall show suppligvise subtotal and grand total of column (v), (vii) and (x) Cheque/DD
amount.

Sighature & Stamp/seal of the Signatory

Name

Membership No.

Full address

Name and address of the Institution where registered
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Date:

Place:

CST exemption for SEZ units and Developers

With objectives of generation of additional econoractivity, promotion of exports, promotion of
investment from domestic and foreign sources, creation of employment opportunities, SEZ units are set
up in India. Similar to EOUs, the units in Special Economic Zone (SEZ) can procure the inputs / capital
goodsand services without payment of duties and taxes. All goods manufactured in SEZ units shall be
exported. If any goods manufactured are cleared in domestic tariff area, then such clearance shall be on
payment of applicable duties.

As per explanaton to Séck 2y yoy o 2F [/ {¢ ! OG GKS SELINBaairzy
meaning assigned to it in clause (iii) to Explanation 2 to the proviso to Section 3 of the Central Excise Act
1944, which defines Special Economic Zone as a zone which the Centmhr@aw may, by
notification in the official gazette, specify in this behalf.

Section 8(6),8(7) and 8(8) of the CST Act deals with the exemptions available to a SEZ unit or SE¥
developer from CST. As per the provisions, when the goods are sold to a S&EZSEA developer, then

no CST is payable by such unit or developer. However, such exemption shall be subject to fulfilment of
specified conditions which are discussed below.

Conditions for claiming the exemptions

Following conditions must be satisfieda®to claim exemption u/s 8(6) of CST Act.

1. The exemption from CST is available only if the sale is to developer of SEZ or unit in SEZ. Section 8(f)
was amended w.e.f 309-2004, to extend the exemption to developer of SEZ also. Earlier the
exemption vas available only to the units in SEZ.

2. The SEZ unit can obtain goods for purpose of manufacturing, trading, production, processing,
assembling, repairing, reconditioning,-eagineering, processing, packaging or for use as or packing
material or packig accessories. The Developer of SEZ can obtain goods for development, setting up,

operation and maintenance of the zone.

3. The registered dealer in SEZ (developer of SEZ or SEZ unit as the case may be) should have beg¢n
authorized to establish such uniyi { 9% o0& | dziK2NRAGE& A&aLISOAFASR of@

Development commissioner of SEZ who is authorized to permit a person to set up unit in SEZ.
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4. As per section 8(7) of CST Act, the goods which the developer of SEZ or unit in SEZ can ahtiin with
CST must be mentioned in the CST registration certificate of SEZ unit.

5. As per section 8(8) of CST Act, the purchasing dealer has to submit the prescribed declaration(Form 1)
to the authority prescribed u/s 8(4) (i.e assessing officer), obtained Bevelopment Commissioner by

the selling dealer and issued to the purchasing dealer by him. Form | is very critical to claim the

exemption of CST.
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Movement of Goods
CA Veerabasana Gouda

In order to control the evasion of tax the Government has made law to the effect that before
commencement of certain specified transaction the Dealer shall intimate to the Government in the
specific format the details of such movement otherwise the dealdl be penalized. Earlier this
mechanism used to be in Manual format by using F6f8 and Fornb15. Now the process has been
automated and Dealer is under the requirement to feed the details of movement online system and
Form505 is now onwards calldgSugam. As per the Notification following four types of transactions
are covered for the purpose of uploadingsbgam.

a. For Dispatches by Registered Dealers as a Result of Sale whose sale value exceeds Twent

Five Thousand rupees.

b. For Transportation notsaa Result of Sale

c. For Receipt of Goods from places outside the State

d. For Movement of Goods within a Revenue District Limits for Job Work.
For Movement of Goods within a Revenue District Limits for the purposes other than as a Result of Sale
or Job Work.
Following Chart shows commaodities covered under Category ( a )and (c) supra:
SI.No

List of Commaodities notified for Dispatch
a Result of Sale

From Receipt of the goods from Outsi
the State (Includes Purchase/Import/Sto
Transfer)

Arceanut

Automobileparts and Accessories there

of all kinds

Automobile parts and Accessories thereof

all kinds

Bitumen (Ashphalt) and Cold Tar

Bitumen (Ashphalt) and Cold Tar

Cement

Cardamom Cement Concrete Blocks and Cem
Bricks of all sizes
Cashew Chemical®f all kinds
i. Cement Dry Fruits

Cement Concrete Blocks and Cement Br

of all sizes

Electronic Goods of all kinds
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I. Chemicals of all kinds Flooring/Wall tiles of all kinds

Coffee Seeds Furniture and parts thereof of all kinds
K. Cotton Glass in aforms
I. Edible Oil including Vanaspathi Granite/Marble Blocks, slabs and tiles

i Electrical Goods of all kinds includi| Hardware of all kinds

appliances

i. Electronic Goods of all kinds Hosiery Goods

V. Flooring/Wall tiles of all kinds Iron and Steel as p&ST Act

V. Furniture and parts thereof of all kinds Khaini, Cigarettes, Zarda and all Toba
Products All kinds of Tobacco other th
Raw Tobacco, Pan Masala, Pan Cha
Scented Snuffs and Khemam,

i. Glass in all forms Nonferrous Metals in all forms

i. Granite/Marble Blocks, slabs and tiles Oil Seeds including Copra

i. Hardware of all kinds Oil Cakes of all kinds

. Hosiery Goods Ores of all kinds

X. Iron and Steel as per CST Act Packing Materials of all kinds

i. Khaini, Cigarettes, Zarda and all Toba( Paints
Products All kinds of Tobacco other th
Raw Tobacco, Pan Masala, Pan Cha

Scented Snuffs and Khemam,

i. Lubricant Oil Including Waste Qil Paper of all kinds

i. Machinery of all kinds and parts thereof | Pepper

V. Non-ferrous Metals in all forms Plastic  Granules/Powder of eve
description
V. Oil Seeds including Copra Plywood, Venner, Boards includil

flooring boards and laminated sheets

i. Oil Cakes of all kinds Ready Mix Concrete
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I. Ores of all kinds Readymade Garments Clothin

Accessories as peEntry 78 of Thiro

Schedule
I. Packing Materials of all kinds Sanitary fittings of Every Discription
X. Paints Tea
X. Paper of all kinds Timber including Eucalyptus and Causri

i. Pepper

ii. Plastic Granules/Powder of eve

description

i Plywood, Venner,Boardscluding flooring

boards and laminated sheets

V. Ready Mix Concrete

V. Readymade Garments Clothing Accessor
as per Entry 78 of Third Schedule
i. Rubber

il Sanitary fittings of Every Discription

ii. Scrap of Ferrous and Non Ferrous Metals

X. Tea

l. Timber including Eucalyptus and Causring

Other Important Notes

E-Sugam shall be generated before the commencement of movement of goods.

A Photocopy of Tax Invoice shall be carried, in addition to entering the details of in the departmental
website, when the goods covered by a single invoice is carried in more than one goods vehicle.

. If a single Invoice has more than one commodity evéegr afploading the details on to the website, the
invoice would have to be carried with the goods vehicle.

Every Dealer Registered under the Act who transports any goods not as a result of sale shall enter the

details of the goods being transported in gaodehicle in the specified format. Such transportation of
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goods shall include transportation wherein the buyer has taken possession of goods after purchase and
is transporting the same to self. If the Seller is an unregistered dealer then the dealer sincchize

goods should enter details as both consignor and consignee.

For movement of Goods within a Revenue District limits for Job Work shall be intimated to the
Department through ESugam. Any further movement of goods sent for Job Work shall be s@gployt

the labour charges bill or sgifrinted delivery Challan or Form VAI5 of the Job Worker along with
Original E Sugam Number.

The Dealer who dispatches any taxable goods from their place of business to any other place within the
limits of a revenudistrict other than as a result of sale or job work but for purposes like weighment;
line sales; transfer to or from depot, godown (Warehouse), branch head office, shall userie¢dd
delivery notes in VAB15.

Validity Period of £5ugam

SI.No | Distane@ from the Origin of the Goods t Validity Period

the destination is
1 Less than 100 Kilometers 2 days from the day of Uploading
2 101 KMs to 500 Kms 3 days from the day of Uploading
3 501 KMs to 1000 Kms 5 days from the day of Uploading
4 1001 Kms t@000 Kms 10 days from the day of Uploading
5 2001 Kms and above 12 days from the day of Uploading

Multiple Username and Password is now enabled subject to specific approval.

If there are more than one commodity in an invoice, the dealer may specify the consolidated value of all
such commodities and the description of commodities may be entered in the box provided in the entry
box.

Entering Multiple Invoices relating to the ma consignor/consignee: If there are goods covered by
multiple invoices relating to the same consignor/consignee being transported in the same goods vehicle,
the dealer may uploaded the total value and quantity of goods covered by all such invoicesvdibe in
number of each and such invoices should be mentioned in the additional column provided.

Now M-Sugam Facility has also been enabled which enables the Dealer to upfuaghi® Details in
Mobile.
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Audit under Karnataka Value Added Tax Act, 2003
CA Venktaramani S

1.1.General:

Every dealer whose taxable turnover exceeded a sum of Rs. 25 lakhs was required to get his books of
accounts audited for the financial year 20606 and 2008)7. However, the relevant format in which a

VAT Auditor was required to repastas prescribed for the financial year 2608.

With effect from the financial year 202008, every dealer whosaxable turnoverin a year exceeds
rupeesforty lakhs shall have his accounts audited by a Chartered Accountant or a Cost Accountant or a
SalesTax Practitioner.

The wordgtaxable turnoverindicated above have been substituted by the woradl turnover by the
Karnataka Value Added Tax (Amendment) Bill, 2009 (L.A. Bill No.20 of 2009) with effect from
01.04.2009. This amendment implies that gvelealer whose total turnover in the State (including the
value of goods stock transferred to other States) exceeds Rs. 40 lakhs is required to get his accounts
audited.

One can safely presume that since it is a substantive amendment, the amended proNisake effect

for and from the financial year 20@ onwards. However, there is a second school of thought that this

is a procedural amendment and hence would be applicable for and from the financial yead2008
onwards as the audit reports are reogd to be filed on or after 01.04.2009.

With effect from the financial year 201112, the dealer has to get his books of accounts audited if the
total turnover for the year exceeds rupeese hundred lakhs.

The statutory definitions, provisions relating toéurnover, total turnover, taxable turnover,

determination of total and taxable turnovers etc., have been covered in Chapter 1 of this book.

1.2.0bjectives of an Audit

The main objectives of carrying out an Audit under the provisions of the KVAT Act, 200§ athers

are:

To verify the system of sedissessment being postulated under law and scrutiny of returns / statements
filed by the dealer will be ensured;

To determine the correct computation of taxable and total turnovers;
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- To ensure that the books @iccounts and other records are maintained in accordance with rule 33 of
KVAT Rules, 2005;

- To facilitate the assessing authority to obtain proper and correct information about the dealer;

- To ensure whether the dealer has claimed the input taxa§eand oter deductions correctly;

- To bring to light any deviations of the dealer while complying with the provisions in the Act;

- To determine the correct rate of tax charged by the dealer.

Generally, in order to plug probable leakages of revenue, among othersntlie objective of the
department is to detect evasion, or to investigate a fraud, or to improve compliance, an audit is
conducted. The audit can be based on parameters relating to refund claims, volume of business,
guantum of turnover, compliance verifitan so as to deter dealers who indulge in evasion / avoidance

or risk audits etc. Audits can also be industry specific or in cases of dealers who have filed NIL returns

involving refunds.

Normally, audits are conducted by the department based on preuiisisry, change in behavior of the
trade, information gathered from the records of the department and other intelligence reports,
unexpected or huge refund claims, huge and unusual payments of taxes in one go, based on cross

verification or random seleain based on computerized parameters, etc.

1.3.Audit by professionals
In terms of section 31 of the KVAT Act, 2003 every person registered or liable to get himself registered is
required to maintain true and correct accounts and, such other records that maydseribed relating

to his business.

Rule 33 of the KVAT Rules, 2005 provides for the nature of accounts to be maintained by every dealer,
agent, wholesaler, etc. The Rule also provides for different particulars to be maintained by different
class of delers, such as name and address of the purchasers, quantity details, stock particulars,

production and consumption statements etc.

Section 31(4) of the KVAT Act, 2003 provides that:
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Every dealer
Whosetotal turnover in a year exceeds Rs. 100 lakhs

Shallhave his accounts audited

= = =/ =4

By a Chartered Accountant or a Cost Accountant (with effect from 01.04.2007) or a Tax Practitioner
subject to the conditions and the limits prescribed, and
9 Shall furnish to the prescribed authority a copy of the audited statenoéaiccounts and the prescribed

documents in the prescribed manner.

The taxable turnover and total turnover for the purpose of KVAT Act, 2003 are defined in sections 2(34)
& 2(35) respectively of the KVAT Act, 2003 read with Rule 3 of the KVAT Rulesn@0@b as per any

other law or Accounting Standards or Guidance Note issued by the Institute or an Apex Court
Judgement. There are differences in this regard with reference to other laws and as per Institute
Guidance Notes. For instance, value addeddallected is a part of the total turnover under the KVAT
Act, 2003. Advances received in case of works contractor forms part of total turnover whereas under the
accounting parlance such advances would be treated as a current liability.

Similarly materibsupplied to a contractor, which is deducted from the contract value amounts to a sale
2F J22Ra o0& (GKS O2yUiNXOUGSS (2 GKS O2yUiNI O0G2NJ Iy
(72 STC 368)(SC)) under the VAT legislature. However, the ofaturh amount would have been
reduced from the sales turnover under the accounting parlance. While labour charges received in a
composite contract may form a part of the total turnover but not a part of taxable turnover, it will not

be part of total turrover in the case of an exclusive labour contract.

1.4.Penalty
The KVAT Act, 2003 specifically provides for penalty forcoompliance of the provisions of Section 31
relating to filing of audited statement of accounts. Section 74 of the KVAT Act, 2003jesrdhat
failure to submit a copy of the audited statement of accounts within the prescribed time entails a

penalty of Rs.5,000{rupees five thousand) in addition to rupees 5pér day of continuing default.

1.5.Frequently Asked Questions
1. What is KVAT AutP?
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AsperAAS1 o . | AA 0 t NAYOALX Sa D2OSNYAy3I |y ! dzRAGO Aa
Wiy AYRSLISYRSylG SEFYAYLFGAZ2Y 2F FAYLFLYyOALt Ay T2N)
irrespective of its size or legal form, whemch examination is conducted with a view to expressing an
2LIAYAZ2Y G(KSNB2yQd ¢KSNBTF2NBIX ! dRAG dzy RSNJ G KS Y
correctness of selfissessed tax liability of the dealers after claiming the input taoffeas pe the

books of accounts and in compliance with various provisions of the Karnataka Value Added Tax law.

What are the objectives of KVAT Audit?

The main objectives of carrying out an Audit under the provisions of the KVAT Act, 2003 among others
are:

To verify the system of sedissessment being postulated under law and scrutiny of returns / statements
filed by the dealer will be ensured;

To determine the correct computation of taxable and total turnovers;

To ensure that the books of accounts and otlnecords are maintained in accordance with rule 33 of
KVAT Rules, 2005;

To facilitate the assessing authority to obtain proper and correct information about the dealer;

To ensure whether the dealer has claimed the input taxa§eand other deductions goectly;

To bring to light any deviations of the dealer while complying with the provisions in the Act;

To determine the correct rate of tax charged by the dealer.

Under which Section and Rule of the KVAT Act, 2003 is the dealer liable to get his boaksaints
audited?

Section 31 of KVAT Act, 2003 requires the maintenance of accounts and records. Sub section (4) of the
said section mandates that every dealer whose total / taxable turnover exceeds forty lakhs rupees to get
his accounts audited under the€VAT Act, 2003. Rule 34 of KVAT Rules, 2005 defines the relevant Form

and time limit within which the Audit report is required to be obtained and filed by a dealer.

Who are the dealers liable to get audited under the KVAT law?
Every dealer whostotal turnover in a year exceeds rupe@se hundred lakhshall have his accounts

audited by a Chartered Accountant or a Cost Accountant or a Sales Tax Practitioner.
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For the wordgaxable turnoveras was indicated under Section 31@3 been substituted by theawds

total turnover by the Karnataka Value Added Tax (Amendment) Bill, 2009 (L.A. Bill No.20 of 2009) with
effect from 01.04.2009. This amendment implies that every dealer whose total sales in the State
(including the value of goods stock transferred to#mer State) exceed Rs. 100 lakhs is required to get

his accounts audited.

2 KSGKSN) GKS GSNY wez2iGlf ¢dNYy28SND AyOfdRSa 9E
determining the applicability?
¢CKS Wwi2dGFt GdNY 2 FSND o pdydble dsdlifedzivder thetK VAT ihd¢, 3a0F G | E

2 KSGKSNJ GKS GSNY wizdGlf dGdz2NYy2OSNR AyOf dzRSa TFNB
the threshold limit?
Freight and insurance incurred on sales effected under the KVAT Act, 2003 or under the CST Act, 1956

and recovered from the customers would form part of the total turnover.

2 KSGKSNJ GKS GSN)Y we2aGlFt GdzNYV 2 SN A yeOf KdzRaSaka foi G 2 O |
determining the threshold limits?
¢CKS GSNY WwWiz2dlt GdNYy20SNR aklftft y20 AyOfdzRS a3
purpose of determining the threshold limit in the absence of specific provisions under the AMAT
2003. It may also be noted that in case goods are sent on consignment basis to an agent (who is located
within the State), then the sale effected by the agent will form part and parcel of total turnover of the

Principal.

Whether a service provideragistered with the VAT authorities are liable for Audit? For eg: A Telecom
Company having NIL VAT liability but issuing F Forms under the CST Act, 2003 would be liable for the
Audit based on the total turnover criteria?

A pure service provider whose repeidoes not involve any transfer of property in goods may not be
liable for Audit. Audit under KVAT Act, 2003 is applicable to every registered dealer whose taxable /
total turnover exceeds threshold limits as prescribed for the respective assessment Yedfse

example cited above the Telecom Company effects interstate stock transfers, which would form part of

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeceececeeeeeeeceeceeceeceeeeeeeeeeeeece

K-VAT/ CST Trainingu Capacity Building Program Hiregange Academy , Bangalore.




10.

11.

12.

13.

14.

Page| 152

G2t GdNYy2@SNE yR GKSNBT2NB (KS LINREOA&AAZ2YA

applicable depending on the assessment yearmefidto in query 4 of Section A above.

Whether a dealer selling exempted goods under the KVAT Act, 2003 & under the CST Act, 1956 and
having a total turnover more than Rs 100 lakh will be liable for Audit?

Yes.

Which Form should be filed with the VATuthorities and what are the documents to be enclosed?

The Audited statement of accounts shall be submitted together with Form VAT 240 to jurisdictional
Local VAT Officer or VAT sub officer. In addition to Form VAT 240, the financial statements and relevant
annexures forming part of the Form VAT 240 should also be filed. Although no specific documents are
prescribed, annexures pertaining to sales and purchases, computation of total and taxable turnovers,

input tax availed, etc. could be attached along wttik teport.

What are the contents of Form VAT 2407
It consists of an Audit Certificate / Audit Report. Audit Report is classified into three parts as General
Information (Part 1), Particulars of Turnovers, deduction and payment of tax (Part Il) and |Restafu

Declarations and Certificates (Part IRefer Annexuré)

Who are the persons authorized under the KVAT law to conduct / certify the Audit?
A Chartered Accountant, Cost Accountant or Tax Practitioner can conduct the audit and issue the

Certificae under the KVAT law.

What is the time limit to file the KVAT Audit Form?
As per Rule 34(3) of the KVAT Act, the audited statement of Accounts shall be submitted in Form VAT
240 to the jurisdictional Local VAT Officer or VAT Sub Officer withénmonths after the end of the

relevant financial year, which is 3March. There are no provisions for extension of the time limit.

If the financial year of the dealer is a calendar year say from January to December, can the KVAT audit

Certificate / Report bdiled for the said period?
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No. The Audit Certificate / Report under KVAT Act, has to be filed for the financial year (April to March)

only.

What are the consequences for nesubmission of the audit report / Certificate under the KVAT Act,
2003 within theprescribed time limit?

Penalty under Section 74 of the KVAT Act, 2003 will stand attracted fesulmmnission of the Audit
Report / Certificate within the prescribed time limit. The penalty is at Rs. 5,¢0@8 Rs. 50/per day

for each day of default diject to issue of show cause notice by the jurisdictional VAT Officer.

Can the penalty be waived off in genuine cases?
The levy of penalty is subject to issue of show cause notice by the VAT Officer to the dealer. Hence, the

VAT Officer could waive thespalty in genuine cases of delay.

Is there any provision of filing the Revised KVAT Audit Report?
There are no specific provisions under the KVAT Act which enables a dealer to file the revised KVAT]

Audit Report / Certificate. As such, some experts oplma,tthe VAT Audit Report / Certificate once

Aaadz$SR k FTAESR OFryy2i 0S NBGYAASR® 1 26SOSNE (KSNB

are no specific restrictions under the KVAT Act, 2003 a revised Audit Report / Certificate can be issued /
FAf SR O

Whether revised figures can be incorporated in KVAT Audit Report without filing of the Revised
Returns?

In terms of section 35(4) of the KVAT Act, 2003 dealers are required to file the revised returns, if any,
within a period six months from thend of the tax period to which such return relates. In case there is
change in the details / turnovers in respect of the returns filed with the department, the auditor had an
option to suggest the dealer to file revised return. However, with effect froenfinancial year 20123,

this particular clause has been omitted. However, the revised details can be incorporated in KVAT Audit

Report / Certificate.

Can the Internal Auditor of the dealer conduct the VAT audit?
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There is no specific restriction bargiran Internal Auditor / VAT Advisor of a dealer to conduct the VAT

Audit under the KVAT law or under the ICAI Regulations.

How many copies of the Audit Report / Certificate should be filed with the VAT authorities?
hyte 2yS a2NX3IAY uld belfiledwiiStRe VKT aNtRorities2 LJ8 ¢ 4 K 2

Can the investigations / searches / inspections be avoided if the Audit Report / Certificate is
submitted for the relevant period?
There are no specific provisions to this effect and hence the VAT authoritiesHeapewers to conduct

investigations / searches / inspections even though the dealer has filed the Audit Report / Certificate.

Where a part of the records of the dealer have been seized by the VAT authorities before the due date
for submission of the Auill Report / Certificate and the dealer has not been able to get his accounts
audited under KVAT Act, 2003, will the penalties still be applicable?

Since the penalty for nesubmission of the Audit Report / Certificate are governed by the KVAT Act,
2003, ingenuine cases, the VAT officer could waive / reduce the penalty. It is advisable that the dealer

files an intimation to this effect with his VAT Officer immediately after the records have been seized.

What happens in cases where the dealer has not filedurns but has filed the VAT Audit Report /
Certificate for the relevant period?

In case the dealer has not filed returns but filed Audit Report / Certificate, the Commissioner of
Commercial Taxes, Karnataka, Bangalore can notify such dealers for pmadoicthooks of accounts

and other details. The VAT officer can also resort to best judgment assessments in such cases. Pena
provisions relating to noffiling of returns within the prescribed time and for n@ayment of taxes, if
any, will also stand attiied. In this scenario, relevant comments have to be incorporated relating to

noniling of Form VAT 100 in the Audit Report.

Does the submission of the Audit Report / Certificate mean that the Commissioner will not further
notify such dealers for produébn of books of accounts for further hearings / assessments £ re

assessments / revision?
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There are no specific provisions under the KVAT Act, 2003 to this effect and hence the VAT authorities
have the powers to call for assessments J/assessments / resion even though the dealer has filed the
Audit Report / Certificate.

How does a casual dealer who has carried on business for a brief period in the State and has left the
State immediately thereafter, file the Audit Report / Certificate? Are there aayceptions for casual
dealers to file the audit report within the same year?

There are no specific provisions or exceptions in respect of casual dealers to file the audit report within
the financial year itself. The time limit prescribed under the KVAT 20€3 will equally apply to such

casual dealers.

If a dealer has more than one TIN in the State, whether separate audit reports have to be filed for
each TIN obtained or a consolidated Audit Report / Certificate can be filed?
The Audit Report / Certifita has to be filed separately TiNse.

1.6.Clause by Clause Analysis of Form VAT 240

1.

2.

Form VAT 24Q Audit Report under KVAT Act, 2003:
The provisions of Section 31(4) of the KVAT Act, 2003 require a dealer to get his books of accounts
audited and submit a statement of accounts duly certified by such auditor in Form VAT 240, within a

period of nine months (Rule 34(3) from end of the relawear).

Form VAT 240 is divided into four sections:

2.1 Section 1¢ Certificate

The initial portion of this Section requires a VAT Auditor to certify the accuracy / correctness of books of
accounts and related records maintained by the dealer, turnafesales and purchases, deductions

claimed by the dealer, input tax rebate claimed, calculation of output tax and net tax payable,
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classification of goods, rate of tax applied, returns filed etc. Further, the VAT auditor is also expected to
compile data asequired in the table included in or attached to the relevant Form, compare the same
with that of the returns filed by the dealer for the year and also quantify the difference, if any. The VAT
auditor is expected to advice the dealer of any requirememtfiiing revised returns, if any, and pay
differential taxes or claim refund or to make corrections in the input tax credit balances. Detailed

discussion on various clauses in this section is done in the following paragraphs.

2.2 Section 2¢ Part 1- Generallnformation
This section relates to compilation and providing various particulars about the dealers and its business

that are relevant for the VAT audit.

2.3 Section 3 Part 2- Particulars of turnovers, deductions and payment of tax
This section requireshe VAT auditor to compile and state various amounts relating to the Total
Turnover, Taxable Turnover, deductions, purchases, receipts, output tax, input tax, net tax payable, etc.
It is important to note that the figures compiled for this purpose shouldHhgefigures as per the books
of accounts and records audited by the VAT auditor. Any differences between the amounts / cumulative
amounts so extracted from the returns filed by the dealer for the year has to be stated in the table
provided in Section 1.6, Certificate) and appropriate remarks / observations have to be given. This
section also requires the VAT auditor to provide the details of return filed with the department and

inspection of the business premises / books of accounts of the dealer weti@tmental authorities.

2.4 Section 4c Part 3- Particulars of declarations and certificates
In this section a VAT auditor is expected to comment on the statutory forms and declarations obtained
under the CST and KVAT law, utilised and held in stockebgiethler along with the misuse, if any, of

such forms.

3. Section 1- Certificate
¢CKS AYAGAFE LINIG 2F GKAA {SO0GA2Y NBIldzZANBa GKS

the dealer for audit and issue a certificate which states that:
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3.1Clause & The books of account and other related records and registers maintained by the dealer

Page| 157

/rtfied that | / we being a Chartered Accountant / Cost Accountant / Tax Practitioner have audited
GKS I 002dzyia 2F XXXXXXX 6blYS YR IRRNBaa 27F (K
KS @SINJ] SYRAYy3I XXXXXdd | yRatiahK and cofardeat® &0ufl neri 2 Y

Q-

[aN

compliance, short comings and deficiencies in the returns filed by the dealer, as given in the attached
NB L2 NI €

The latter part of the section requires an auditor to express an opinion and advise the dealer which is in

thendi dzZNB® 2F | NBLER2NI® | SyO0Ss C2N¥Y !¢ unn Aa I O
Ly (GKA&a O2yGSEG FddSyidiAz2zy Ad&d RNIgy (2 LI NI HODH
{LISOALf tdzN1}R &Sy A&aadsSR o0& GKS LyadAaddzisS 27 /
RATFSNByOSa 0SioSSy. aOSNIAFAOFGSE FyR aNBL]2NIé
G! /SNIAFAOFGS Aa | gNRGOSY O2yFANNIGAZ2Y 2F (KS
Fyeg SadAYIFIGS 2N Iy 2LAYA2Yyéd® hy GKS 20KSNJ KFyR

enquiry, examination or reviews of specifigth G 6§ SNBE dzy RSNJ NBLR2 NI FyR AyO
2LIAYA2Y GKSNB2yé¢ d

Thus, in the case of a VAT audit under the KVAT Act, 2003 the auditor will not only certify the accuracy
of the statements and returns filed by the dealer but will also reporttenshortcomings and advise the
dealer of corrective actions to be taken. An auditor is required to report on any deficiency in the returns
filed, incorrect or insufficient information provided etc. An auditor is expected to give his observations,

if any, on the correctness and completeness of the returns. This part of the certificate specifically
requires an auditor to state/comment / report about naompliance with the statutes vivis the

returns.

ldzZRAG2NRAa / SNIAFAOIGS Ay C2NY ! ¢ Hnn

are sufficient for the verification of the correctness and completeness of the returns filed for the year;
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The auditor has to verify whether the various registers, boakaccounts and other records available

with the dealer and produced for audit asefficientto ensure the correctness and completeness of the
NBEdGdzNya FTA{SR o0& GKS RSFHE{SNE® 2KIF{d O2yadAaddziSa
0 SNMzZF WAOASY(iQ KIFIa y2i 0SSy RSTAYSR® ¢KSNBEF2NB
examination of such records and registers and satisfy himself that the said documents and records give a
clear picture of the correctness and completeness of the refited. While the Rules do not prescribe

the books of accounts to be kept or maintained; nonetheless, they clearly state the type or nature of
records to be maintained for each commodity dealt with by the dealer. Such records maintained should
be for mandiacture, production, trading, purchases, sales, consumption and closing stock for each class
or type of dealer. Hence the auditor has to exercise his due diligence and judgment in arriving at a
conclusion or framing an opinion under this clause. In agiaha conclusion under this clause, the
various records among others that would have to be examined by the auditor in terms of Rule 27 to Rule
33 of the KVAT Rules, 2005 are:

Sales or Tax Invoice including Lorry Receipts / Delivery challans;

Purchase Invice including Lorry Receipts / Goods received note;

Debit Notes;

Credit Notes;

Consignment Notes / Branch Transfers Memos (stock transfer invoices);

Goods sent for demo purposes/ free replacements / display Awolk / repairs / samples / lost and
destroyed goods / stolen goods / goods gifted / free issue / warranty / self consumed / exhibition etc;

In the case of a manufacturer, stock registers for raw materials, component parts and inputs,
consumables, receipt of goods, finished goods, opening stockisgmanufactured, goods used, sold or
consumed or otherwise disposed off and closing stock of goods (which have value and quantity);

For trading units, the stock register would reflect opening stock, purchases, sales, closing stock; (which
have value and cantity);

Register for Statutory Forms, declarations and delivery challans such as Form C / F/ H / | and Forms
505/515/, etc.

Details of Tax Deducted at Source/ TDS deductee details if dealer is the deductee;
VAT / PT / CST Registration Certificates;

VATReturns;
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3.2 Clause 2- the total turnover of sales declared in the returns include all the sales effected during
the year;
Clause 3 the total turnover of purchasesleclared in the returns include all the purchases made
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Details of pending litigations, pending assessments, search, seizure, confiscation, audit, investigations,
check post issues, protective assessments, reassessments, revision orders, garnishee orders, attachmen
orders, etc.

Tax payment detailmcluding input credit details;

Bank payment details for purchases;

Financials;

Ledger accounts including subsidiary books;

For commission agents, the auditor should verify agreements between him and his principals,
authorization letters for purchasing arsglling goods on behalf of the principal;

Particulars for each works contract executed such as:

Names and Addresses of the contractees for whom or on whose behalf the contracts are executed;
Goods purchased and utilized for each works contract;

Paymentgeceived in respect of each works contract;

Particulars for dealer engaged in lease transactions:

Names and Addresses of person to whom goods are delivered for use;

Details of amounts received for each transaction

Details of opening and closing stocksuwiahg purchase and sale details.

The books of accounts maintained / examined are to be listed in clause 13 & 14 of Part | of Form VAT
240 respectively. The certificate is required to be issued based on the audit of the listed books of
accounts / records pvided by the dealer. Therefore it is advisable for an auditor to comprehensively
list out all the books of accounts and records audited. It is advisable to obtain a declaration /
representation from the dealer which states that there are no other boalkexérds that are maintained

/ available other than what is produced for the purpose of audit.

during the year;
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A The auditor would have to ascertain whether there are projeernal controlsfor recording all the
sales, preparing of the tax invoices / bills of sale and for proper accounting of the transactions. Similar
internal control checks are required to be conducted for all the purchase transactions of the dealer.

A Certin analyticareview procedurescould be carried out by the auditor to ascertain the trends of sales
YR LIZNDKI 8848 2F GKS SFENIASNI @SIENE FyR O2 YLl NB

A Reconcilesales and purchases figures as per VAT returtisttve books of accounts, financials etc;

A Reconcilehe manufacture, sales and purchases and closing stock / details with the excise or-@eome
returns.

3.3 Clause 4 the adjustment to turnover of sales and purchases is based on the entries made in the

Page| 160

The task of the auditor under these two clauses is rather very onerous since he has to certdyl that
sales and purchases are disclosed in the returns! In case a dealer does lusedidicthe purchases and
sales effected by him in the books of accounts as produced, the auditor could be held liable. A suitable
O2YYSyild k 20aSNBFGA2Yy Ay NBaLISOG 2F GKAa Of I dza g
and other related reords furnished to us for the purpose of our audit, all the sales have been declared
Ay GKS NBGdNyaodeé {AYATLFNI O2yaARSNIdGA2ya YR RAA

An auditor must exercise proper care and diligence while commentindp@sdid clauses. The auditor
could gather audit evidence to ensure compliance under this clause by using any of the following tools /

techniques or methods among other methods that he may adopt:

books of account maintained for the year;

Under Clause 4, the auditor has to certify whether the adjustments to the sales and purchase are based
on the accounting entries. The auditor has to verify the nature of adjustments made to the sales and
purchasesand ensure only the net sales and purchase figures are disclosed. Such adjustments could be
in the nature of recognition of sales / purchases and possible differences if any, between financials,
books and returns filed. It is also possible that in certaises the turnovers liable to tax under section 7

of the KVAT Act, 2003 may have to be recognized based on advances received by the dealer. Sucl

adjustments ought to be duly reconciled and reported. Hence, in such cases the auditor should adopt
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suitable clecks to ensure that the adjustments to the sales have been carried out in the current year

and not the following year (and vice versa in case of earlier years).

3.4 Clause 5 the deductions from the total turnover including deduction on account of sales metu

claimed in the returns are in conformity with the provisions of the law;

This clause essentially relates to certifying the computation of the taxable turnover of dealer liable to
value added tax. Under this clause, the auditor has to verify whetreed#ductions that are claimed by

the dealer are in conformity with Rule 3(1) and 3(2) of the KVAT Rules, 2005. Attention should be given
to the fact as to whether deductions towards freight, insurance, etc. are claimed or not since these
collections are nballowed as a deduction while computing the taxable turnover under the KVAT Act,
Hnno dzytAl1S GKS /SyaNrt {tS& ¢FtE ! OGZ mppc oW
reflected in the tax invoice pertaining to that sale for which taxoiog has been issued and not in
respect of any other sale or sales. The deduction towards sales returns should be allowed only if the
goods have been returned within six months from the date of delivery of goods and if they are

supported by debit / credihotes.

Deductions towards inteBtate sales, export sales, high sea sales, outside State sales and stock transfers
to a place outside State are allowed while computing the taxable turnovers under the KVAT Act, 2003.
Another issue that needs to be checkieere is whether service tax deduction is allowed or not in case

of composite / works contracts for the purpose of arriving at the taxable turnover. Deductions for dealer
paying VAT based on MRP for sale of pharmaceutical products should be verifiedragep@(3) of the

KVAT Rules, 2005.

It may be noted that while verifying the said deductions it is imperative for an auditor to

correspondingly check the validity / authenticity of each of the deductions with the relevant supporting

documents. In case afeductions relating to sub contractors one may have to verify whether such sub

contractor is a registered dealer under the KVAT Act, 2003 and whether he is paying taxes regularly..
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The issue that arises for consideration is that sales returns irstbsequent year in respect of sales
STTSOUSR Ay UGUKS OdNNByd &SIN) g2dZ R RIGS ol O @4
in Deputy Commissioner of Sales Tax (Law) Vs Motor Industries Co. [1983] 53 STC 48 (SC) case. Howev
it appears that the provisions of section 30 of the KVAT Act, 2003 appears to nullify the ratio of the said
judgement and mitigate the hardship of a dealer by permitting the dealer to clairofé@t respect of

sales returns in the month in which the goods are retutngrovided it is returned within the prescribed
period. Further, it may be noted that, in case purchase returns are effected either within six months or

otherwise, the dealer is required to reverse / restrict the input tax credit.

3.5 Clause 6 the classifcation of goods sold, rate of tax applicable and computation of output tax

and net tax payable as shown in the return is correct;

Under this clause the auditor has to certify the classification of goods sold, rate of tax and whether the
computation of iput tax / output tax / net tax is as per the provisions of the KVAT Act, 2003.
Classification of goods is a very wide subject which encompasses interpretation of statutes and
commodity classification. Normally, commodity classification is a vexed issuis aighly litigated. In

such a scenario, an auditor has to exercise utmost care while reporting on classification issues. Under
such circumstances the VAT auditor has to clearly comment, make his observations or remarks in the
certificate, the basis forik observation or remark, the reliance placed by him on judgements / circulars

/ notifications / Excise HSN code etc., or the material evidences he has gathered before reporting on the

classification of goods. Thereafter, the net tax payable also has deteemined correctly.

3.6 Clause 7- the computation of classification of goods purchased, the amount of input tax paid and

deductions of input tax credit claimed in the return is correct and in conformity with the provisions of
law;

This clause requirethe auditor to certify whether the classification of goods purchased is as per KVAT
Act, 2003. Under the KVAT Act, 2003, there is no specific provision for the purchasing dealer to ensure
that the selling dealer has classified the goods in accordancelavithFor verifying whether the selling
dealer charges correct tax, the points mentioned under Clause 6 would equally apply. However, even if
the selling dealer has under or over charged the taxes, the buying dealer would be eligible to claim input

taxes iftaxes are charged in the said tax invoice. However, the VAT Auditor has to ensure that the input
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tax credit taken by the dealer is only in respect of eligible inputs and in accordance with the provisions
of the KVAT Act, 2003. The eligibility to input dexluction should be in accordance with Section 10 of

the KVAT Act, 2003 and the ineligibility should be determined according to Sections 11, 12, 13, 14 & 17
read with Fifth Schedule or the relevant notifications to the KVAT Act, 2003 which deal withsvario
types of input tax restrictions.

The KVAT Act, 2003 and the relevant notifications issued there under provides that certain classes of
registered dealers are required to upload purchases and sales data in the notified departmental website.
The auditor las to ensure compliance in this regard by requesting the said registered dealer to provide

for suitable acknowledgements / data uploaded.

3.7 Clause 8 the utilization of statutory forms under the KVAT Act , 2003 and the CST Act, 1956 is

for valid purposes

Under this clause, the auditor has to certify whether the various Forms prescribed under the KVAT & CST
Acts are utilized for valid purposes. For example: the auditor has to venifiiether the goods
purchased against Form C have been listed in theReg§iBtration Certificate in Form B of the dealer and

in conformity with the provisions of section 8 of the CST Act, 1956. That Form F is issued only for a valid

stock transfer of goods etc.

Similarly, issue of Form FI,EEll, H, | etc., must be thorahly verified. Further, under the KVAT Act,
2003 the auditor has to verify whether the Form VAT 505, 140, 145, 156, 158, 161 etc., are utilised for
valid purposes. These forms pertain to delivery challans in respect of movement of goods, proof of tax
payments in respect of consignment sales and tax deduction at source respectively. Effective from
December 15, 2008, certain dealers have to obtain Form VAT 505 / Form C online. Further, from the
same date the facility of issuing self printed delivery chaliansorm VAT 515 appears to have been
discontinued in respect of such dealers. It may be noted that the electronic methods for obtaining the

forms has been notified only in respect of certain registered dealers.

3.8 Clause 9 Other information given in theeturns is correct and complete.

Under this clause, the auditor has to certify whether all other information in the returns filed by the

dealer is correct. The relevant clause does not stipulate as to what is the information that needs to be
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certified unde the statute. Experts believe that this clause essentially is a pointer seeking certification in
respect of matters such as entry tax under the KTEG Act, 1979, special entry tax under the SET Act, 200
and annexure 1, 2 & 3 to Form VAT 100. Informatiechsas the person authorized to sign the return

etc., should also be verified

3.9 Summary of additional tax liability or additional refund due to the dealer on audit for the year

Form VAT 240 provides a table in which the VAT auditor is expected to compde dnformation
relating to the dealers business. However, to analyse the yearly data the VAT auditor has to compile
information monthwise (i) from the returns filed by the dealers and (ii) from the books of accounts &
other records as per the provisie of the KVAT Act, 2003 and after comparing the two, state the
differences, if any. This table essentially reveals the differences, if any between the returns and the
report in a summary format. The information to be provided for this table is basiesligcts of the

detailed workings provided in various clauses under Part Il of Form VAT 240

3.10 Attestation of the audit report

The VAT auditor has to affix his signature under his name (individual member) or trade / partnership

firm name and state his desigtion and membership number along with the location / place, etc.

3.11 Attachment to the audit report

4.1

On a plain reading of the Form VAT 240 the dealer is required to enclose copies of Profit and Loss
account and Balance Sheet. It is not very clear whedhdgaler has to file audited or unaudited copies

of the said financial statements. Further, in case the dealer has a consolidated Balance Sheet-for multi
State locations, it is advisable that suitable financial statements relating to transactions peyttonin

Karnataka State be prepared and filed.

Section 2~ PART 1 of Form VAT 24@eneral Information

Clause * Name of the dealer
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4.2

4.3

4.4

4.5
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This clause requires the VAT Auditor to verify the Registration Certificate of the dealer issued under the
KVAT Act, 2003nd mention the name of the dealer as mentioned in the Registration Certificate. It has

G2 0SS y2iSR GKIG GKS ablyYS 2F G4KS RSFESNE FyR

Clause 2 Registration Certificate No. (TIN)
This clause requires the Tax Plyegd L RSYGAFAOI GA2Y bdzYoSNJ 6¢LbO
required to cross check the said TIN with documents such as Registration Certificate, Tax Invoices,

Monthly Returns filed etc.,

Clause 3(i) & 3(i) Status of the dealer and If partnehép firm, name of all the partners

This clause requires the status of the dealer to be disclosed. The dealer could be an Individual,
Proprietorship Concern, Partnership Firm, Company, Trust, HUF, Society, Government Department, etc.
Sub clause (ii) stipuies that the name of all the Partners in case of a Partnership Firm be disclosed. If
there is any change in the constitution of the dealer during the year under audit, the same has to be
mentioned giving details of such change. It is advisable for andkuditheck / verify whether changes

in Directorships, Trustees etc., have been suitably intimated to the department within the prescribed

time limits.

Clause 4 - Trade name and full address of the principal place of business
This clause stipulates thahé trade name of the dealer is disclosed. In case of a dealer having multiple
businesses, if the trade name differs, the trade name and full address of the principal place of business

should be stated.

Clause 5(i} Full address of all additional places business in the State

This clause mandates that all the additional places of business within the State has to be disclosed. It
must be noted that all these addresses should also be mentioned in the registration certificate of the
dealer. The VAT audit must verify whether the dealer has obtained the relevant branch registration
certificate after payment of the appropriate registration fees. In this scenario the VAT auditor must

verify whether appropriate Form VAT 3 has been filed within the presctibed
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4.7

4.8

4.9

Page| 166

Ly GSNya 27 {SOGA2Y HOHOU 2F GKS Yx!¢ 1 OGZ Hn
where the purchase or sale of goods takes place and includes any warehouse, godown or other place
where the dealer stores or processes goods; place where a dealer produces or manufactures or
processes goods; any place where a dealer keeps his accounts including documents and in a case whers
the dealer carries on business through an agent (by whatever name called), the place of business of such
agent. It must be noted that branches of dealers having a different TIN motgte included under this

clause.

Clause 5(ii} Full address of all additional places of business outside the State

This clause requires that all the places of business outside the State including such additional places of
business outside India should be disclosed. The definition of place of business is the same as mentioned
in Clause 5 above. The auditor should checgrify the details under this clause with the relevant VAT
registration certificates of other States.

It would be advisable that while verifying the registration details of the additional places of business the
auditor must verify the data / details ra@ing to additional places of business that have been opened or

closed during the year. It is advisable to obtain an appropriate management certificate in this regard.

Clause 6 Address of any branch or unit in the State having a different registratimmmber (TIN)
This clause requires disclosure of details of all the places of business for which a separate TIN has beer
issued by the VAT authorities. This could be within the same city or within the State. Under Rule 47 of
the KVAT Rules, 2005 if the derails a Company having more than one place of business, it can apply to
the Commissioner of Commercial Taxes requesting for a separate TIN for each of place of business. The
VAT auditor has to verify the registration application, certificates, addressT¥xchumbers for such
place of business.

Clause 7 Nature of business (specify whether manufacturer, reseller, works contractor, etc.)

This clause requires disclosure relating to the nature of business such as manufacturer, reseller,
wholesaler, retailergexporter, importer, stockiest, agent, works contractor, lease, service provider or

any category of business etc.

Clause & Description of 10 major goods sold
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4.10

4.11

4.12
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This clause requires disclosure of ten major goods dealt with by the dealer. In cases wheliffidult
to disclose the 10 major commodities dealt with, the VAT auditor can disclose the major classes of goods

dealt with by the dealer.

Clause 9 Whether opted for compaosition or not

Clause 9 mandates that, the auditor has to mention whetherdbaler has opted for payment of tax
under the composition scheme. In case the dealer is carrying on multiple businesses, the businesses for
which he is registered with the VAT authorities under the composition scheme must be mentioned here.
In this regardthe VAT auditor should verify the permission granted by the VAT authorities in respect of
exercise of such option for the composition application. In case the dealer has opted out of payment of
tax under the composition scheme during the year then thel \&ditor is required to verify the
relevant application filed by the dealer exercising his option to opt out of the scheme. The consequential
provisions relating to payment of taxes and filing of final returns etc., must also be verified. If the dealer
has switched from regular scheme to composition scheme during the year, the VAT auditor should
ensure that a new/amended registration certificate is obtained / available with the dealer clearly
mentioning the nature of business for which the registratiotaleen and also the effective date of such
change.

Clause 10 Whether permitted under special accounting scheme or not

Clause 10 requires the VAT auditor is required to disclose whether he has opted for payment of tax
under the special accounting schema.terms of Section 16 of the KVAT Act, 2003, if the dealer is
unable to identify each individual sale or its value or rate of tax, then he can apply to the Commissioner
for payment of tax on such sales based on special accounting methods as per RUIEhEIN\AT rules,

2005. This option is available only to retailers who sell taxable goods directly to the customers. Hence,
under this clause the dealer has to disclose whether the permission for special accounting scheme has
been granted to him or not. EnVAT auditor should also report instances, if any, where permission is

applied for, by the dealer and rejected by the prescribed authority.

Clause 11 - Whether availing incentive as a new industrial unit (specify whether

exemption/deferment)
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This clauseequires the VAT auditor to disclose whether the dealer has availed any tax exemption or
RSTSNX¥YSyi(G dzy RSNJ GKS YIFENYyFGETE {FtSa ¢FE ! 06z
currently in force under the KVAT Act, 2003 or any other commesoidliv. The auditor has to check
whether the dealer has complied with all the terms and conditions relating to exemption / deferral of

taxes under the relevant Government Orders / Notifications.

Clause 12Whether registered under the KTEG Act, 1979 amdolled / registered under the KTPTC &

E Act, 1976

Under Clause 12, the registration details of entry tax and profession tax are to be disclosed. In case the
dealer is already registered under VAT, separate registration is not required under the KTES Act,

In respect of profession tax, the VAT auditor has to verify whether the dealer has been registered /
enrolled as an employer and as a Dealer. It is imperative to note that the VAT auditor must verify

whether the dealer has registered all the additéd places of business within the State.

Clause 13 Books of account maintained
This clause requires the disclosure of books of accounts maintained by the dealer. The KVAT Act, 2003
does not specify / prescribe the books of accounts to be maintainedhande the books of accounts
maintained under other laws such as Income tax, etc. should be acceptable. Such books of accounts
would be sales book, purchase book, credit note book, Debit note book, out put tax and input tax
register, Fixed Asset Registeash book, bank book, general ledger, journal, vouchers etc. However
Section 31(1) of the KVAT Act, 2003 read with Rule 33 of the KVAT Rules, 2005 requires that every
registered dealer shall maintain a true and correct account in Hindi, Kannada or Erfgafihtte
purchases, receipts, input taxes, sales, disposals, output taxes, closing stocks, production, manufacture
and closing stock quantity. Further, this clause does not require the dealer to mention the accounting

method adopted by the dealer, such as cash or accrual basis unlike the Incetae Act, 1961.

Clause 14 List of books of account examined
Under Clause 14, the list of books of accounts examined by the VAT auditor has to be stated. It may be
noted that the auditor has to mention here all those books of accounts and records examined by him

whether or not the same is disclosed officially by tiealer based on Clause 13 above.
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4.16 Clause 15Method of valuation of opening and closing stocks
Under Clause 15, the dealer has to disclose the method of valuation of opening and closing stocks. The
KVAT Act, 2003 does not prescribe any method of stotkatran. As per Accounting Standazd
recommended by the ICAI, the stock valuation is done either at cost or market price whichever is lower.
It must be noted that the said disclosure must be in line with the method disclosed by the dealer in his
financial statements. If there is change in the method of stock valuation (opening or closing stock)

during the year, it is advisable to disclose such a change.

5. Section 3 PART 2 of Form VAT 24®articulars of turnovers, deductions and payment of tax

5.1 Clause I Total and taxable turnovers
¢KS GSNXY ac¢2dlt ¢dzZNYy2OSNE FyR dac¢kEFotS ¢dzNy2 @S|
Act, 2003 respectively. Rule 3 of KVAT Rules, 2005 prescribes the method of determination of total and
taxable turnovers. A dailed discussion of these provisions can be found in Chapter 2 of this book. It is
essential for the VAT auditor to compile this information, mewtise or tax period wise in an annexure
and disclose the aggregate amounts in this column.

The Total Turnaar in terms of section 2(35) of the KVAT Act, 2003 will be different from that of the
Ge¢20F €t GdzNYy2OSNI 2N &l fSaQ +Fa LISNI GKS y2NXYIffe
statements, prepared under Companies Act, 1956 or for purposes ahindax Act, 1961.

For instance the sale / disposal of any fixed asgeas per KVAT law will form part of the total and
taxable turnover of the dealer, whereas, the treatment for this transaction in the financial statements
will be different. It might noform part of trading account and will be only a Balance Sheet item. Hence,
for the purposes of clarity, it is advised that the VAT auditor gives a reconciliation statement explaining

the difference between the turnovers.

The VAT auditor has to exercibés knowledge and expertise in arriving at the Total and Taxable

turnovers under the KVAT Act, 2003 because the turnover as understood under the KVAT Law may be
RAFTFSNBYG FTNRBY (GKS [|Y2dzyia ONBRAGSR (2 odmightt Saé
have credited value added tax or excise duty collected to a separate account in the books of account
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whereas for the purposes of KVAT law it has to be added to the turnover. Similarly sale of scrap, sale of
fixed assets, amounts recovered from empmeyg towards goods provided to them free or at subsidized
rates, etc form a part of the turnover under the KVAT Act, 2003. In case of dealers engaged in works
contracts, advances received will not form a part of the turnover in the books, but for the memis

VAT laws these advances are part of the total turnover. It has to be borne in mind that eveStater

stock transfers not involving transfer of property in goods is deemed to be a part of total turnover under
the KVAT Act, 2003

The taxable turnoer referred to in this clause relates to the taxable turnover as understood u/s 2(34) of
the KVAT Act, 2003. The taxable turnover under CST Act will be disclosed under Clause 10 of Part Il of
this form. However, the turnover under CST Act, export turna@terwill form part of total turnover,
£ GK2dzaK Al R28a y20G F2N¥ F LINI 2F GKS RSHf SND
5.2 Clause 2- Deductions claimed under the KVAT Act, 2003 (specify in respect of each deduction its

nature and whether, it is in order and supported lpyescribed documents)

Clause 2 of Form VAT 240 requires that the various deductions claimed including details of each type of

deduction availed to be mentioned and whether the same are in conformity with the provisions of the

KVAT Act, 2003. The differennetween the total turnover and taxable turnover should be equal to the

deductions claimed by the dealer under this clause. Under Rule 3(1) & 3(2) of the KVAT Rules, 2005

various deductions have been prescribed from the total turnover of the dealer irr todarrive at the

taxable turnover. Some of them are exempt sales, istate sales, export sales, stock transfers outside

the State, discounts allowed, sales returns, purchase returns for purchases made from unregistered

dealers, tax collected, paymetd registered subD2 Y 1 NI OG0 2 NAR X Wf I 02dzNJ I YR 210
of works contracts, etc. Each of the above deductions should be supported by adequate documents,
bills, payment details, correspondence with customers / suppliers, debit / cretitsnetc. For e.g.: In

AKALILAY3A oOAff F'yR Odzai 2

~

respect of direct export salesh y @2 A OS & = a
be maintained as proof of export. The deduction under Rule 3(2) of the KVAT Act, 2005 is applicable for
all types of dealers erpt such of those dealers who have opted to pay tax based on MRP, such as

dealers dealing in pharmaceutical products. Rule 3(3) of the KVAT Rules, 2005 prescribes the deductiong
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for pharmaceutical products. The details of deductions to be furnished urdgrctause should be in

respect of the deductions claimed under the KVAT Act, 2003 and not in respect of CST Act, 1956.

5.3 Clause 3 Details of taxable sales within the State

Clause 3 requires a dealer to disclose the details of all taxable sales effeittéd the State of
Karnataka. The description of goods, its taxable value, rate of tax and the tax payable for each class of
goods sold by the dealer should be mentioned. In case the dealer has opted for payment of tax under
the composition scheme forlabr any of the businesses, details of goods covered under the composition
scheme should be furnished separately.

Ly NBaLISOG 2F O2y(iNIXOG2NRERQ ¢4K2 KIF@S 2LIWGSR F2NI|LN
LIKNI aS ai20Ft O2yaiyrRININEA 20E  NESE LSO (¢ (2270 | d K AGQIEND G K S
towards works contract. The deductions from the total consideration viz payments effected to
registered suO2 Yy i NI O 2NBRQ OFy 06S NBTFESOGSR Ay [l dzAS |H

tax is liable to be paid by such composite dealer has to be reflected in Clause 3.

5.4 Clause 4 Details of purchases and receipts
Under Clause 4, the dealer has to disclose all the purchases and receipts such as impo&tatater
purchases, local purches from registered dealers, local vegistered dealer purchases, inward stock
transfers from outside the State, etc. Thus, it is advisable that the VAT auditor compiles or collates these
data month wise / tax period wise in an annexure and discloses dt@ aggregate amount in this

clause. As far as possible, a detailed breplshould be furnished:

- Local purchases from registered dealers;

- Local purchases from unregistered dealers;

- Within State stock transfers;

- Interstate stock transfers;

- Purchases at eoncessional rate against Form C;
- Purchases without Form C;

- Intransit interstate purchase (E 1 purchases)
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Purchases against Form H;
- Purchases against Form |;

- Purchases against Form J;
Goods received for job work;
Goodsreceived for repair;
Direct imports;
Purchases in the course of import;
Purchases by an agent on behalf of the dealer;
Purchases by the dealer on behalf of principal;
Purchases from composition dealers;
Purchases from EOUs;
Purchases from SEZs;

Purchases &urns

The Purchase and receipt details provided under this clause will have a direct bearing on the

computation of input taxes that needs to be disclosed in the subsequent clauses.

5.5 Clause 5 Details of input tax paid on Purchases

Under Clause 5, theedler has to disclose the description of goods, its taxable value, and input tax paid
on its purchases. This essentially means that the details of purchases from registered dealers within the
{GFGS Fft2y3 gAGK GKS Ay Lz sesihate toubeldidclBsad. KhusYevdn @ |
purchases on which input tax is not allowed as-afétunder the KVAT Act, 2003 are required to be

disclosed.

5.6 Clause 6 Details of input tax paid on purchases eligible for deduction(give details of capital goods

sepaately and specify whether calculated on the basis of partial rebating formula)
Under Clause 6, only those purchases which are eligible for input tax deduction-aff, sgtould be
disclosed with full details such as description of goods, taxable vaueaate and tax amount. These

details should be shown separately for capital goods andaapital goods. Care should be takeot to
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disclose goods listed under Fifth Schedule of the KVAT Act, 2003 which are covered under input tax
restricted category.

Further, under the KVAT Act, 2003 prata input tax is available as seff in case common inputs are

used for manufacturing / trading / exempt as well as taxable goods. Hence, such of those inputs and
capital goods on which prmta credit or partial creid has been availed under the KVAT Act, 2003

should be disclosed separately.

5.7 Clause 7- Details of input tax paid on purchases ineligible for deduction(give details of capital goods

and special rebate separately and specify whether calculated on thedabpartial rebating formula)

Under Clause 7, after collating information relating to purchases eligible feof§ehe VAT auditor is
required to compile information with respect to purchases that are ineligible foio#etf input tax.

These are esswially goods attracting the provisions of Section 11 of the KVAT Act, 2003, input tax
restricted goods like the goods listed under Fifth Schedule of the KVAT law, purchases attributable to
sale or manufacture of exempted goods, certain capital goods ligibke for input tax rebate, purchase

of goods that are involved directly or indirectly in stock transfers outside the State, purchases of certain

petroleum products when used in motor vehicles, etc.

With respect to purchases of goods that are direatyindirectly involved / used in the goods stock
transferred outside the State and also in respect of purchase of certain petroleum products used as fuel
in the production of taxable goods or any goods for exports or for use in captive generation of power,
special rebating provision stipulated in Section 14 of the KVAT Act, 2003 has to be applied. The VAT
auditor has to ensure that compilation is carried out in such a manner, which will reflect the purchases
and ineligible input tax paid there on separbte

This clause also requires a VAT auditor to state separately purchases in respect of which Segtion 14
special rebating formula and Section 17 of the KVAT Act, 2@@8tial rebating formula has to be
applied.

5.8 Clause 8 Details of input taxdeduction claimed on purchases relating to intState sales and export

sales(give details of capital goods and special rebate separately and specify whether calculated on

the basis of partial rebating formula)
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Under Clause 8, input tax on purchases ta@tto export and intestate sales have to be disclosed
separately. Under Section 20 of the KVAT Act, 2003 input teoffsistavailable as deductions for inputs

used in export and inteBtate sales. However, it may not always be practical to establsteto-one
co-relation between each purchase and the corresponding Wsttte sale or export sale. For e.g.: in

case of large manufacturing entities, such daeone corelation is practically impossible. The principle

of tracking of purchase (input teoredit) to sales (output tax) is not required under the KVAT Act, 2003,
except with regard to URD purchases made and taxes paid under section 3(2) of the KVAT Act, 2003
since the provision of section 11 entitles a dealer to claimo$ieonly when such gats are put to use

(unregistered dealer purchases under section 3(2)).

next year

Under Clause 9, the VAT auditor has to verify the input tax of teeiqus year and that which is carried
forward to the next year. The VAT auditor has to verify the input tax that is carried formamda
month-on-month basis and verify whether the excess input tax is adjusted within the year or if the same
is carried foward to the next year. The excess amount carried forward, if any, to the next year should

tally with the yearend accounts and the returns.

Clause 10 Total and taxable turnovers under the CST Act, 1956

Under Clause 10, the total and taxable turnovensler the CST Act, 1956 has to be disclosed. The term
G20Ff GdaNYy20SNJ KIFa y2id 0SSy RSTAYSR dzy RSNJ G KS
the amount payable to a dealer as consideration for the sale of any goods, less any cash discount
accoding to normal trade practice, but inclusive of any sum charged for anything done by the dealer at
the time of or before the delivery of goods other than cost of freight or delivery or installation, if they
FNE &aSLI NI GSte OKINBNY2VPEND CEMNMIYRS NIK S KS3 INSNY {
receivable in respect of inteBtate sales and determined according to prescribed rules. There is no
separate tax computation mechanism under the CST Act, 1956 in order to arrive at the taxable turnover.
OyS g2dzf R KI@PS G2 NBFSNI (2 GKS RSTFAYAGAZY 2F (K
CdzNIKSNE oFaSR 2y {dzZZINBYS /2dz2NIiQa RSOAaAA2Yy AY
Others [2007] 6 VST 248 (SC), the computation of texalhover would have to be carried out as
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applicable under the State sales tax laws. Details in respect of the following sales have to be furnished

under this clause:

Local sales within the State;

Inter-State sales at a concessional rate against Form C;

Inter State sales without Form C;

Subsequent sales commonly referred to as E1 Sales;

Interstatesales against Form |;

Interstatesales against Form J;

Deemed export sales against Form H;

Direct Exports;

Sales to EOUs;

Sales to SEZs;

Stock transfersutside the State;

Sale of scrap;

Sale of fixed assets;

Sales returns;

Free Samples issued;

Goods issued for warranties;

Goods sent for Demo purposes;

Goods sent for job work;

Goods sent for repair and return;

Goods sold through consignment agents;

Goodsdst / destroyed / change in use / captive consumption / theft / fire
The deductions specified in clause 11 below have to be deducted from the total turnover above to arrive
at taxable turnover. Further the details of taxable turnover along with bifurcatbrthe taxable

turnover is already provided under clause 12 below

Clause 11 Deductions claimed (specify in respect of each deduction its nature, whether it is in order

and supported by prescribed documents)
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Clause 11 requires the VAT auditor to menttbe various deductions claimed including details of each
type of deduction availed and whether the same are in conformity with the provisions of the CST Act,
1956. The points discussed under Clause 2 of Part 2 of Section 3 above would be equallyle@pmiicab

this clause.

Various deductions have been prescribed from the total turnover of the dealer in order to determine at
the taxable turnover. Some of them are exempt sales, export sales, deemed export, stock transfers
outside the State, discounts alled, sales returns, CST payable, payment made to registered sub
O2y (NI OG2NRX GflFo2dz2NJ FyR 204KSNJ tA1S OKIFNHSa¢ 7
payment details, correspondence with customers/suppliers, etc, shall support each ofbthee a

deductions.

Clause 12 Details of taxable sales

Clause 12 requires the VAT auditor to disclose the details of all taxablestatersales. The description,
taxable value, rate of tax and the tax payable in respect of each class of goods dwddealer should

be mentioned. The total turnover minus the deductions claimed as above should be equal to the taxable

turnover.

Clause 13 If the dealer has opted for composition indicate the type of composition scheme opted
and details of thecomposition amount paid, its rate and the basis

Clause 13 requires a VAT auditor to disclose whether the dealer has opted for payment of taxes under
the composition scheme for any of the businesses or in respect of goods sold by him. Under Section 15
of the KVAT Act, 2003 the dealer has an option to pay a flat rate of tax in lieu of the net tax payable
under KVAT Act, 2003. Different tax rates have been prescribed for different class of dealers. This is an
optional scheme and a relatively hassle free sch&hpayment of tax subject to fulfillment of certain
conditions. The dealer has to disclose the type of composition scheme, amount of composition tax, rate
of tax and the basis of payment of such tax. In this regard, the auditor should examine the relevant
application filed and the registration certificate granted by the VAT Officer. The auditor should also
verify whether the dealer has fulfilled all the conditions of the composition scheme on-goiag basis

apart from the initial conditions, if any.
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Chuse 14 Details of returns filed

Under Clause 14, the VAT auditor has to disclose the due dates of the returns, actual date of filing of the
monthly and quarterly returns, details of payments of tax, interest, and penalty. There may be cases
where the dalers would have filed the revised returns within the time permitted u/s 35 (4) of the KVAT
Act, 2003, in which case the VAT auditor should have to separately mention the details of revised

returns filed by the dealer.

Clause 15 Details of inspection obusiness premises / books of account of the dealer by departmental
authorities on inspection / visit

Clause 15 requires the VAT auditor to disclose any proceeding whether the premises of the dealer or the
books of accounts / records have been inspectedhgytax authorities. The disclosure is required only
pKSNB (GKS GFIE Fdzik2a2NAGASE KIF@S @GAaraidSR GKS RSI ¢
departmental audit or for any other purpose. This clause seems to be silent on any otheegtirg=s

such as notices issued without visits for-agsessments, best judgment assessment, protective
assessment, rectification of orders, revision orders, check post issues, etc. Details such as name and
designation of the Officer, date of the visit, atioinal tax, if any assessed, interest or penalty levied and
compounding fee collected, if any, has to be disclosed. In the view of the authors any of the above
referred proceedings which commence or conclude during the audit period should be reportedfhere.
any proceeding commences after the audit period but pertains to the audit period, must also be

reported.

Note: As per this note, the trading account and manufacturing account in respect of each class of goods
(whether taxable or not) has to be fustied along with the Audit Report. Practically it may not be
possible to prepare the trading account in respect of each class of goods especially for large dealers. In
such instances as per Authors view the sales and purchases as disclosed in tradinghafadtorang
account can be reflected. Basically, the manufacturing and trading account would include opening stock,

purchases, direct expenses, sales, and closing stock figures.

Based on the above Trading and Manufacturing Account, accounting ratiogles and norsales

transactions have to be computed and furnished separately. Such ratios could be gross profit ratio,
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expense ratios, stock turnover ratio, cost of goods sold ratios, material consumption ratios, stock
transfer ratio, Agent turnover ratidree samples ratio, etc. Also, whether the ratios should be furnished
for each tax period or on annualised basis is not specifically mentioned. As commonly understood it has

to be furnished for the year as a whole.

The second limb of the said note reps - wherever the transactions in the Balance Sheet and Profit
and Loss account contain details of State transactions which have taken place outside the State, then
details pertaining to transactions within the State shall have to be suitably computediecidred
separately. The said manufacturing account / trading account must be prepared relating to such of those

transactions which occur from / within the State of Karnataka.

Section 4- PART % Particulars of Declarations and Certificates

Clause T Details of sales as commission agent

Under Clause 1, the VAT auditor is required to disclose the details of sales made by the dealer as a
commission agent or broker on behalf of its principal. In terms of Section 8 of the KVAT Act, 2003, the
dealer can clan exemption from payment of tax for sales through an agent subject to the condition that
the agent is liable to pay tax. The details of such sales and tax paid by the agent thereon are required to
be furnished in Form VAT 140. Form VAT 140 has to be ibyudd agent to his principal. The dealer

has to disclose the sales value, value as per Form VAT 140, number of Forms filed and balance, if any.
On a plain reading of the above said clause, one can also interpret that the information sought in the
saddt dzZAS A& FTNRY (GKS t NAYOALNl fQa LRAYG 2F GASg |
advisable for the VAT Auditor to suitably comment based on whether the dealer is an Agent or a

Principal.

Clause 2 Details of purchases as commissiagent

Under Clause 2, the dealer is required to disclose the details of purchases made as a commission agent
or broker. In terms of Section 11(b) of the KVAT Act, 2003, the agent who purchases goods on behalf of
a resident principal cannot claim input taxedit. In this regard, the dealer has to submit Form VAT 145

to his principal as proof of purchases by the agent on behalf of the said principal. The dealer has to

disclose the purchase value, value as per Form VAT 145, number of forms filed and lifadeyce,
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On a plain reading of the above said clause, one can also interpret that the information sought in the
aFAR OfIdzaS Aa FTNRY (GKS t NAYOALN fQa LRAY(H 2F OA

advisable for the VAT Auditor suitably comment based whether the dealer is an Agent or a Principal.

Clause 3 Details of tax deducted at source from the amounts payable to the dealer

Under Clause 3, the VAT Auditor has to disclose the tax deducted at source by him on various
transactons. Under KVAT Act, 2003, tax has to be deducted at source in terms of Section 9A, 18 & 18A
of the KVAT Act, 2003. Section 9A of the KVAT Act, 2003 requires certain Government entities to deduct
tax at source.

Section 18 of the KVAT Act, 2003 requiresnmercial establishments to deduct tax at source on
canteen payments. Section 18 A of the KVAT Act, 2003 mandates that, tax has to be deducted on
purchase of specified goods. Details of tax deducted at source to be given in a certificate to the
deductee inForms VAT 156 / 158 / 161. The amount involved, tax amount as per the certificate, number

of forms, balance, if any, etc. are required to be disclosed.

Clause 4 (i) Stock of declarations / certificates / delivery notes under the KVAT Act, 2003; and (i

Details of any misuse of forms.

Clause 5 (1) Stock of declarations / certificates under the CST Act, 1956; and (2) Details of any misuse
of C forms

Under Clause 4 & 5, quantitative details of all the statutory forms, declarations and certificai$ohav

be to be given. Details such as opening balance, forms obtained during the year, utilized and closing
balance has to be furnished in respect of Form VAT 140/145/156/158/161/505, Form C, E1 & E2, F, H.
Details of misuse, if any, is also required togdeen. It is important to note that the dealer would be
responsible for any loss of revenue arising to the State Government due to any misuse or loss of forms.
Hence, the VAT auditor should verify the stock of forms, whether the forms were used for thespar

of its issue and the closing balance of the forms, etc. The details can be verified from the statutory

registers, certificates of registration etc., maintained by the dealer under the provisions of the relevant
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statute. If any additional tax, intere®r penalty is payable as a result of misuse or loss of forms, the

same should be quantified and disclosed along with the nature of misuse.

Some general Issues on the format of the audit report

There is no separate section / clause to deal with engty computation, declaration in Form 40, etc.
under the provisions of the KTEG Act, 1979;

The audit report does not have introductory paragraphs, responsibility of the management for the
maintenance of the records, etc. on the lines of the statutory auelitort under the Companies Act,
1956;

There are no separate formats for qualifications, comments, observations, disclosures etc.

Under Part 2 and Part 3, the formats appear very general in which the details have to be furnished.
There is no separate formdor furnishing details for complex transactions such as works contract,
composition dealers, lease, hire purchase, etc. Each dealer may furnish the details in their own format,

which could be suitably devised. Ideally details for each type of businesklsi®turnished separately.

1.7.Suggested KVAT Audit Checklist

KVAT Audit Checklist

(Advisable to read along with the contents of Chapter 5)

] tASYydQa bl YSXXXX®
1 002dzy Ay 3 . S NXXXX®

Checke Yes No N. Remarks
d By
1 VAT Registration Certificate
1.1 Have you checked the registration details o
Head office
Branch
Sister Concerns
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Factory/Warehouse/Godown

1.2 Whether Name Board is displayed at t
entrance of business includin

godowns/Branches

1.3 Whether Registration certificate under CS

law is verified

1.4 Whether Registration certificate under Ent
Tax law is verified (It may not be required

VAT Registration certificate is available)

15 Whether Registration certificate  unde

Professional Tax (Employer and Employee

verified

1.6 Whether proof of payment of renewal fee
verified

1.7 Change in the registration details intimated
Form VAT 2

1.8 Obtain the copy of Registration Certificate {
KVAT, CST

1.9 Any change in Status of dealer and nature
business/ Additional place of business (VA®

VAT 4 and VAT 5)

1.10 Address of Branch with different TIN/ Goo

sold intimated in Application form

1.11  Whether previous year VAT audit repdras

been verified.

2 General yardsticks for verification of sales

2.1 Vouching includes the following:

Verification of the Tax Invoice or Bill of s:

issued containing:
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Name, address and TIN of the seller

Name, addresand TIN of the Buyer

Date, Serial No, Rate of tax

Description of goods, quantity, value

Authorized Signatory

2.2 Prepare the list of products dealt by the deal

2.3 Have you checked correctness of Sales/

Invoice /Billof sale with:

Sales Register

Monthly Return (VAT 100)

2.4 Whether the Tax Invoice/Bill of sale

cancelled for genuine reasons, if any.

Name of party

Details where applicable

2.5 What are the supporting documents attache
to Tax Invoice / Bill of sale and whether T

invoice is issued within the prescribed time

2.6 Whether the goods are returned within th
prescribed time and the credit note is issu
to the party disclosinghe tax component anc

the same is disclosed in the monthly return

2.7 | I S @&2dz GSai OKSO
Invoices to ensure that no transaction relati
to current year is recorded in the succeedi

year.

2.8 Have you made a list of item@gnonths not
vouched) remaining uticked after your

vouching is complete.

3 Stock Transfer
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3.1 Have you checked the stock transfer to t
branch or to the agent outside the State a
within the State

3.2 Are there any entries showingonsignment
transfer in books of accounts and wheth
they are declared in the Monthly Retur
(original/revised) which are to be filed wit

the department.

3.3 Have you made a list of stock transfer f

which Form F is not issued

3.4 Are thereany sales through an agent with
Karnataka and outside Karnataka and ¢

stock transfer made to Agents

3.5 Are all stock Inwards recorded in the books
Accounts and monthly return filed with th

department

3.6 Have you checked any goods aent for job
work within the state and returned witt

supporting documents

4 Inter-State sales

4.1 Have you checked Interstate sales summa
in the VAT return (Original/Revised)

4.2 Have you checked interstate sale against F¢
C, without Form C, Form El1, Form H a

export sale with the returns filed

4.3 Have you checked sale of capital goods
the VAT charged and check whether they

included in the Books of Accounts

4.4 Have you checked statutory Forms for
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Stock transfer

Interstate sale against C form/D form

E1 /B2 forms

Any other forms

4.5

Have you checked that statutory forms a
issued for valid purposes as listed in t
Registration Certificate and issued

accordance witithe CST law.

4.6

Have you checked the relevant statutory Fo

Issue register

4.7

Have you correlated statutory forms with tF
Interstate sales declared in the books

Accounts

4.8

Have you checked for any misclassificatior
sales likeinterstate sales declared as sto

transfer

4.9

Have you checked for any goods sent for

work outside the state

4.10

Have you checked calculations of CST pay
with reference to provisions of Central Sa

Tax Act 1956

411

Have youchecked regular payments of C
payable with the books of accounts and V

return

4.12

Have you checked for any intState sales
return declared in the books of accounts a

VAT returns and for any credit note issued

KVAT collections andayment verification

Have you checked whether tax collected
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paid within the prescribed time as per KV.

law

5.2

Have you checked balances of output f
payable to ensure that it is paid and it match
with the amount declared in the VAEBturn

as output tax payable

5.3

Is there any incident of unregistered deal
purchase where the output tax is payable

the regular VAT rate.

54

Have you traced any unregistered dea

purchase forming part of the direct expenses

55

Have you checked journal entries for traci
summaries wherever required e.g. Output t

payable, payment of tax, etc.

5.6

Have you checked VAT payable reconcilia
statement with the Taxable Turnover
different rates in the Monthly Returnra with

the Books of Accounts

5.7

Have you checked enés with respect tax
collected and output tax payable and reasc

for any difference

5.8

Have you checked the rate of tax as f

schedule and if any notifications are applica

5.9

Have you checked the tax collected with t
Revised Returns / Monthly Returns a
ensured that they are reflected in the books

accounts

Input tax credit allowable and not allowable

verifications
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6.1 Have you checked the input tax creditith

invoices from vendors

6.2 Have you checked entries in purchase reco
for input tax and reconciled with Invoices fro

the parties

6.3 Have you checked the purchase records w
Monthly return (Original and Revised) a

ascertainedeasons for variations, if any

6.4 Have you made a list of restricted input t
credit items as per the Fifth Schedule of t

KVAT Act, 2003

6.5 Have you tallied monthly return with Input ta

credit receivable, if any

6.6 Have you reconciled tax collections wit
payments and transfer of the balance

appropriate accounts

6.7 Have you checked adjustment of tax st by

relevant journal entries

6.8 Have you computed input tax cred
deductible and non deductible as pspecial

rebate and partial rebate formula

6.9 Is there any pre registration purchase credit

6.10  Any carry forward of input tax credit

previous years

6.11  Any input tax credit adjusted against C
payable/ Entry tax payable

6.12 = Any input tax credit on capital goods

6.13  Any Input tax credit on Agent purchase

6.14 | Any Reversal of input tax credit for the gooc
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sent for job work

Purchases, Purchases return & Debit not

verifications

7.1

Have youchecked purchase Invoice/ delive

challans with purchase register

7.2

Have you checked purchases with the Mont

return (Original/Revised)

7.3

Have you checked whether any input tax
added to the cost of purchase where input t

credit isnot allowable

7.4

Have you made a list of purchase invoices
which there are no corresponding entries

purchase records and VAT return

7.5

Have you checked that purchases ¢
classified between Local, Int&tate, Imports
etc. Also the inteiState purchases ar
classified against Form C and without Forn

and any Imports

7.6

Have you ensured that purchases inclu
purchase of consumables where the input t
is classified and Input tax credit is availed

such consumables.

7.7

Have you checked that purchases of cap
goods are booked as fixed assets and the
is pad thereon. Have you checked Asst

which have depreciated 100%.

7.8

Have you checked sale / deletion of fix

assets

8

Total and Taxable Turnover (regula
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composition)

8.1 Have the total turnover is computed as p
Rule 3 of the KVATRules ¢ separately
prepared under KVAT and CST laws

8.2 Have the deductions been claimed as specit
in Rule 3 like discounts, labour and other |
charges , etc. Are discounts claimed under

KVAT law reflected in the invoices

8.3 Has thetaxable turnover being computed &

per Rule 3 ( Total Turnover less deductions)

8.4 Is the taxable turnover classified rate wise

8.5 Whether total turnover is computec
separately for composition works contract
as per Notification and sectiaotb of the KVAT
Act, 2003

8.6 Whether deductions for composition work
contractor is claimed as per section 15(5)
the KVAT Act like interstate purchase, <

contractor payments, etc

9 Maintenance of Books of Accounts

9.1. Whether books of accounts are maintained

specified in section 31 and Rule 33

9.2 Whether books of accounts are maintain
electronically. Any specific software is us

and informed to the department

9.3 Whether statutory forms /TDScertificates

registers maintained and duly checked

9.4 Whether the unit is enjoying the industri

exemption scheme and if yes wheth
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certificate and Notification is verified

9.5 Whether the special accounting scheme I
been applied and if yes then copy of t

commissioner permission (For retailers)

9.6 Whether the agreements in case of civil wo
contractor are filed with the department a
specified in section 31(6) of KVAT Act.

9.7 Is the dealer required to update th

departmental website, has he done so

9.8 Have you obtained the relevant copies
Memorandum and Articles of Associatio

Partnership deed etc.

9.9 Have you obtained the copies of Financ
Statements, Monthly return (Form VAT 10

Professional Tax returns etc.

9.10 In case of acomposite dealer engaged

works contract:

Copies of relevant bank pass books and ot
records / books maintained
Copies of relevant IT Returns / Form 16A (°

certificate under Income Tax Act)

10 General

10.1  Whether reliance is placed on any
notifications / clarifications / advance ruling
judgement in respect of rate of tax charge

and collected

10.2 Have you checked for any adverse repc

issued by Internal / Statutory auditors

10.3 Have you checked for argdverse reports ir
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the previous year

10.4  Have you checked that assessment order
appeal orders / notices issued by tt
department, if any.

10.5 Is there any judicial pronouncement that cou
be applicable to the dealer

10.6  Have youdiscussed any adverse issues aris
out of the audit with the client

10.6 Have you taken the letter of appointment
issued the letter of acceptance of audit

10.7 Have you come across any unus
transactions

10.8 Have you checkedniscellaneous receipts
other income

10.9 Have you come across any huge or unus
sales / purchases / tax credits / tax payme
etc

10.10 Comments on internal controls, periodicity
updation of accounts / records etc

10.11 Commentson general awareness of tax lav
of the staff etc.,

10.12 Whether the dealer has availed the facility
digital signature

10.13  Others if any specify

Place: Reviewed by - Manager / Partner / Proprietor

Date:

Annexurel ¢ Format of Form VAT 240
FORM VAT 240
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[See rule 34(3)]
AUDITED STATEMENT OF ACCOUNTS UNDER SECTION
31(4) OF THE KVAT ACT, 2003

CERTIFICATE

Certified that | / we being a Chartered Accountant / Cost Accountant / Tax Practitioner have audited the
accounts of ............. (Name and address of the dealer) having registration No. (TIN) ........... for the year
ending ............ and that subjettt my / our observations and comments about roompliance, short

comings and deficiencies in the returns filed by the dealer, as given in the attached report,

the books of account and other related records and registers maintained by the dealer acestifbr

the verification of the correctness and completeness of the returns filed for the year;

the total turnover of sales declared in the returns include all the sales effected during the year;

the total turnover of purchases declared in the retumnslude all the purchases made during the year;

the adjustment to turnover of sales and purchases is based on the entries made in the books of account
maintained for the year;

the deductions from the total turnover including deduction on account ofsaurns claimed in the
returns are in conformity with the provisions of the law;

the classification of goods sold, rate of tax applicable and computation of output tax and net tax payable
as shown in the return is correct;

the computation of classifiteon of goods purchased, the amount of input tax paid and deductions of
input tax credit claimed in the return is correct and in conformity with the provisions of law;

the utilization of statutory forms under the KVAT Act ,2003 and the CST Act,195&adidquurposes;

and

other information given in the returns is correct and complete.

Summary of the additional tax liability or additional refund due to the dealer on audit for the year are as

follows:-
Sl. No.Particulars Amount a<Correct Difference
per return iamount (in Rs.)
(in R9) determined
on audit
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(in Rs.)

1 Output tax payable under the KVAT Act, 2003

2 Input tax deduction claimed under Section 10

3 Ineligible input tax deduction under Section 11

4 Refund of excess input tax credit claimed in
return

5 Any other item (specify)

6 Tax payable under the CST Act, 1956

Place: Signature
Date: Name

Enrollment / Membership No

Enclosures:
(1) Copies of Profit and Loss account and Balance Sheet
(2) Audit Report in Parts 1, 2 and 3

PARTL
GENERAL INFORMATION

1 :Name of the dealer

2 iRegistration Certificate No. (TIN)

3 i(i)Status of the dealer (specify whether proprietor, etc.)

(ii)If partnership firm, name of all the partners

4 :Trade name and full address of the principal place of business

5 i(i)Full address of all additional places of business in the State

(iFull address of all additional places of business outside the State
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6 :Address of any branch or unit in the State having a different registration nu
(TIN)

7 Nature of business (specify whether manufacturer, reseller, works contractor

8 iDescription of 10 major goods sold

9 Whether opted for composition or not

10:Whether permitted under special accounting scheme or not

11:Whether availing incentive as a new industrial unit(specify whe

exemption/deferment)

12:Whether registered under the KTEG Act, 1979 and enrolled / registered unc
KTPTC & E Act, 1976

13:Books of account maintained

14:List of books of account examined

15:Method of valuation of opening and closing stocks

PART .. 2
PARTICULARS OF TURNOVERS, DEDUCTIONS AND PAYMENT OF TAX

1 : Total and taxable turnovers

2 Deductions claimed under the KV.
Act, 2003 (specify in respect of ea
deduction its nature and whether, it
in order and supported by prescribe

documents)

3 | Details of taxable sales within the Ste

of goods  turnover

Description Taxable Rate of tax Tax payable
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Details of purchases and receipts

Total value of purchases and receipts:
Imports :

Inter-state purchase :

Inter-state stock transfer :

Purchases from registered dealers
within the State :

Purchases from uregistered dealers

within the State :

Details of input tax paid on purchases

Description Taxable

of goods  turnover

Rate of tax Tax payable

Details of input tax paid on purcha
eligible for deduction(give details
capital goods separately and spe
whether calculated on the basis

partial rebating formula)

Rate of tax Tax

paya
ble

Description Taxable

of goods  turnover

Details of input tax paid on purcha
ineligible for deduction(give details
capital goods and special reb
specify

the basis of par

separately and whett
calculated on

rebating formula)

Rate of tax Tax

paya
ble

Description Taxable

of goods  turnover

Details of input tax deduction claimed
purchases relating to inteBtate sale
and export sales(give details of caf
goods and special rebate separately
specify whether calculated on the be

of partial rebating formula)

Details of upmadjusted excess input t
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credit carried over from the previo

year and to the next year

10

Total and taxable turnovers under 1
CST Act, 1956

11

Deductions claimed (specify in respec
each deduction its nature, whether it

in order and supported by prescrib

documents)
12 Details of taxable sales Description Taxable  Rate of tax Tax
of goods  turnover paya
ble
13if the dealer has opted for compositi
indicate the type of composition sche
opted and details of the compositi
amount paid, its rate and the basis
14
14.1] Details off Month/Qu | Due Date| Date of] Tax paid |Date of| Penalty |Interest
returns |arter filing payment | paid paid
filed of tax
14.2] Details off Month/Qu | Due Date| Date of] Tax paid |Date of| Penalty |Interest
revised |arter filing payment | paid paid
returns of tax
filed
15 Details of inspection of the busint paie  of Designati Additon Penalty CF
premises / books of account of t yisjt on of the al  tax levied  collec
dealer by departmental authorities ¢ ngpecti Officer  assessed ted
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inspection / visit on

Note: Trading account in respect of each class of goods and manufacturing account in respect of each
class of goods (whether taxable or not) along with accounting ratios on sales and othaaleon
transactions has to be furnished separately. Wherever Rinefit and Loss Account and Balance Sheet
contain the details of transactions made outside the State, then the details relating to transactions
within the State shall be suitably computed and declared separately.

PART .. 3

PARTICULARS OF DECLARATIONGEARIDFICATES

1 Details  of Total Amount Amount covered byNo. of forms Bala
sales as Form VAT 140 filed nce
commission
agent

2 Details O Total Amount Amount covered byNo. of forms Bala
purchases & Form VAT 145 filed nce
commission
agent

3 Details of ta Total Amount Amount coverec No. of forms filed Balance
deducted a by Form VA
source  fron 156/158 / 161

the amount

payable to th

dealer

4 ()Stock C Form VAT Form VAT Form VAT Form VAT Form VAT Form VAT
declarations 140 145 156 158 161 505
certificates

delivery note

under the
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KVAT Ac
2003.
Opening Stoc
Forms
obtained
during the yes
from CTD
Forms utilize
during the yea
Loss, if any
Closing
Balance
(ii)Details ¢
any misuse ¢

forms

5 (1)Stock C FormC Form ElI Form Ell Form F Form H

declarations
certificates
under the CS
Act, 1956.
Opening Stoc
Forms
obtained
during the yes
from CTD
Forms utilize
during the yea
Loss, if any
Closing

Balance
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(2) Details ¢ Nymber

any misuse ¢

C Forms

Amount

involved

of purchase Nature of misuse

The above audit report enclosed to my / our certificate is true and correct.

Place:

Date:

sz

Notessé eeeéééeeceéééeeecééece

éeeéeeeeceeeceeeceeececececccece

K-VAT/ CST Trainingu Capacity Building Program
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ASSESSMENT UNDER KARNATAKA VALUE ADDED TAX ACT, 2003
Dr B V Murali Krishna

Development of a State depends on the health of the economy. One of the key indicators of
good governance is ease of doing business with utmost compliance to the tax laws by the citizens.
Ataxis a financial charge or other levy imposed upon a taxpaitber on an individual olegal entity
by astate. Failure to pay, or evasion of or resistance to collection or-cmmpliance is punishable by
law. Money provided by taxation Babeen used by States and their functional equivalents throughout
history to carry out many functions. Some of these include expenditures on war, the enforcement

of law andpublic order infrastructure such agoads public workssocial engineeringsubsidies, and

the operation of government itself. Most taxes are based onpghaciplethat the receiverof taxes

(inland _revenue for example) has theghtto assess theax liability anddemandthe

assessedmountfrom the taxpayerwww.businessdictionary.com

Ly GKA& oF O1l3aINRdzyR WIHaasSaavySyidQ 2F GFE SAlKS

to play to know whether the levies are correctly assessed or not. Sovereigrnighasa determine

nature of assessment to be made for the levies to be as per the prescriptions of law.

Thus assessment Sfficial evaluatiorof Books of accounts of an organisation to know the
correctness of Tax liabilitfthere isno Structured Defink 2y 2 F | a4SaayYSyd Ay Y=z
purpose of the assessment proceedings before the taxing authorities is to assess correctly the tax
fALOAEAGE 2F |y aasSaasSsS Ay | OO2NRIYyOS gA0GK I 4

Karnataka Value Added Tax, 2003 is in forcesificef April 2005in the State of Karnataka. The
Act has replaced then existed Karnataka Sales Tax Act, 1957 bringing in transparency and accountability
in commodity taxation. Statement of objects and reasons points to the objective of new legislation
which provided for promotion of voluntary compliance by acceptance of returns filed by the dealers on
seltassessment basis and for scrutiny of books of accounts only in selected cases.

One more objective which is a clear departure from the earlier tax law s igard to penalties for
offences. Discretionary penalties are replaced by-discretionary automatic penalty for offences of

non-compliance and contravention of various provisions of law. New law ensured voluntary compliance
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with non-discretionary pealties. Assessment of tax plays an important role in this context since self
assessment scheme of assessment requires microscopic examination of compliance to the tax law in

selected cases or areas.

Section 2(5) of the KVAT Act, 2003 defines assessasdntiow:
(5) 4! a & S & an¥aBs/ah éassessment made or deemed to have been made under this Act and

includes reassessment.

The deemed assessment is dealt under section 38 arabsessment under section 39, and

they are subject to Section 40 with respée period of limitation for assessment of the KVAT Act, 2003.

¢tKA&d RSTAYAGAZY 2F a! aasSaayvySydé GKNRga @
made under the provisions of Act includingassessment. The criteria for the selection of cases f
assessment or rassessment is to be drawn from the objective wherein it is stated that assessment is

taken up in only selected cases. However, the present Act has given the powers to the Commissioner

2F /2YYSNDALE ¢l ESa (a4 anoSqi Qdzld yiRK §i 2 O ILANSE ONA RIS Y I
f

ddzOK aaSaavySyda FyR Ffaz2 SYLRsSNAR GKS /2YYAa
I dz(i K 2 NR askeSsiménts(algo. NI

All the returns filed under the provisions of the KVAT Act are deemed toleare assessed to
tax based on the returns filed by the dealer as prescribed under section 35 of the Act except in cases
where the Commissioner can notify the dealer of any requirement of production of accounts before the
prescribed authority in support & return filed for any period. Thus section 38(1) of the Act, throws the
A0KSYS 12T SBuastSy i Q FyR WFaasSaavySyiuQo hyte GKS /
nullify the selfassessment status of returns of a dealer.
All the cases ndied through Notification loses the characteristic of ssetsessment and the prescribed
authorities has to satisfy himself as to the returns filed by the dealewri®ct and completeThe words
used in the section 38(1)(a) stipulates that the prescrilaethority has to satisfy himself as to the
NEidz2Nya FAESR FNBE WO2NNBOG FyR 02 YLihéliv&ifcdtiont K dzd
Section 39 of the Act, provides for-assessment of the returns filed by the dealers. All the retured fil

under section 38(1) of the Act, gets-opened for reassessment if the authority prescribed by the
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commissioner hagounds to believeghat such returns furnished which are deemed assessed or the
cases notified cases which arenotified by the Commissionder section 38(1) for assessment and if
there are grounds believe that such assessments have understatement of tax liabilities canpeaee
for re-assessment under section 39(1) of the Act. In sum and substance all the cases are always subject
to re-assessment under this provision. But there is no cent percemissessment but only in cases
where there are grounds to believe understatement of correct tax liabilities declared by the dealer or as
assessed by the prescribed authorities.

While makingre-assessments under the provisions of the Act, the authoritiesresassess to
their best of judgment the additional tax payable.
Thus the prescription of the law is to determine the additional tax payable not-assess the whole
ambit of transactions which may have been wrongly assessed by the dealers leading to wrong
assessment by them resulting in excess payment of taxes.préseribed authority has no role or the
mandate to disturb such wrongly assessed excess tax paid by the dealers. As per the scheme of the Act
all the returns gets finality after completion of six months. As of section 35(4) of the Act, the dealers are
empowered to correct the mistakes of excess payment of taxes, less claim of input tax credit or excess
taxable turnover declared which is prejudicial to the dealer and any other omissions carabgessed
by themselves through revised returns. There iN# dzaISRE KNBYSY 1 Q F2 NI NBJA
by providing revisional option to the dealers the law has ensured fair play taking into account all the
practical situations of trade and industry allowing them to revise the returns if it is detrirhntheir

interest.

Thus any loss or any disadvantages noticed towards the dealers by the prescribed authorities which do
not yield additional taxes, the authorities are not empowered to disturb such transactions. Earlier
legislations being annual assments which were compulsory in nature had the advantage of making
good whatever the lapses noticed till the assessments are completed. Even several judgments have
upheld the rights of the dealers to protect their interest till the assessments are etatpt KS |1 2 y Q0
High Court of Mysore in the case @fridharlalParasmal Vs State of Mysore (1967) 20 STC (Mgs.)

held that the duty of the assessing officers is not merely to impose tax that is lawfully exigible but also to
give to the assesses theefit of any reduction or exemption that may become due to them upon facts

actually found to be true by the assessing authorities whether or not the assessee, out of ignorance or
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o0& YAAGlI1SZ YI{18a OftlAY GKSNBG2 ®the ¢as oM/a Tegport S Y |
Overseas (P) Ltd., Vs. the State of Karnataka [STA No. 1381/08 dafé&eg 201Dhas held thabnce

GKS GlE KIFra 0SSy LIAR (GKS LI NIe& &akKz2dzZ RyQid oS8 |
when the books of accoumtare depicting the true picturdn the case ofM/s. New consolidated
company limited, Bangalore vs. State of Karnataka 2011 (71) Kar. LJ.60 (Tri.pld0Bj is held that

when the assessee has maintained books of accounts and deductions claimed aseeliained, and

then the taxable receipts shall be determined by allowing the deductions as per the books of accounts.
In the case o¥.Ramachandra Bhat vs The State of Mysore,(1970)25STC 370(Migsheld as follow:

It is clear from the above decisiahat once the accounts relating to sales turnover are accepted as
correct and supported by vouchers, it is not open to an authority to reject the accounts unless he finds
that those accounts are defective in one or more ascertained particulars, sucér&sn sales being not
vouched for and noted in the accounts. In other words, once such accounts are accepted, it is not open
to the authority to reject them on the ground that certain purchases were not supported by vouchers
and that the quantum of salégll below the test prescribed by the working rule mentioned above.

For the above reasons, the authorities were not justified in rejecting the sales turnover returned by the
assessee. We, therefore, set aside the order of assessment made agaip&titiener and direct the
Commercial Tax Officer concerned teommpute the tax payable by the assessee on the basis of the
sales turnover.

In the working of VAT scenario the dealers were under the mould of the earlier legislation have wrongly
assessed threturns and found that it was to their disadvantage particularly in the area of claim of input
tax credit and wrong exemptions claimethput taken after sixmonths cannot be allowed by the
prescribed authorities if the returns are not revised within mignths from the end of the relevant tax
period. The dealer has to file the returns by claiming correct input tax, correct output tax and net tax
payable. If any omissions are noticed, the dealer can file within six months from the end of the
relevanttax period as per section 35(4) of KVAT Act, 2003. If omissions noticed are beyond six months
like nonclaiming of input tax in this case, the dealer canneassess himself. In fact section 35(4) is the
revised assessment made by the dealer and the pawhibits revised assessment by the assessee
beyond six months. Even in case of sales returns under CST Act 1956, law prohibits any exemptiong
beyond six months. Section 8(b) (ii) of CST Act, 1956 provides for exemption of sales returns within a

period d six months. Its means that the assessee cannot claim deduction from the total turnover sales
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NBGdzNya NBOSAOSR o0Seé2yR &AAE Y2y iKao tKS 12y
Parmaliwallace Ltd. V/s Commissioner of Sales Tax 1991 81 STC 44¢eNelthahat, goods returned

after one year cannot be treated as exempted. Further the dealers who have not claimed input tax in
GKS NBlGdzNya Olyy2i OflAY &dzOK AylLdzi GFE Fd GKS
Supreme Court of India the case ofoetze (India) Ltd.VsCommissioner of Income Tax (2006) 284 ITR
323 (SAjave analysed the similar situation wherein the assessing officer has rejected amendment to
the returned income by modifying an application at the assessment stage witkoiging the return

and have held that it is well within the power of the assessing authority to entertain claim for deduction
otherwise than by revised return. The assessee should have claimed the input tax by filing revised
return within six months.

Present law does not provide for mechanism to claim input tax if not claimed in a particular tax period
while calculating net tax payable for a particular Tax Period unless the dealer revises the return within
AAE Y2y(iKao ¢ KS | 2y tnahe Gaselof/3 IKfinite Budheds ang developeisVd G | |
the Additional Commissioner of Commercial Taxes Zéh8angalore in STA NO59/2009 &85 of

2013 c/w STA NO60/2009 &8#60f 2013 dated 30.5.2013, 2013(76) KLJI390 (HCh3Bheld that
rejection of input tax credit not claimed within six months without complying to section 35(4) of the
Karnataka Value Added Tax Act, 2003 isvalidKk S | 2y Qo6f S | A3IK [/ 2dz2NI Kl &
KIFra 20aSNWSR a F2tt2¢ Ay LYFAYAGS . dzAif RSNRa OF
The assessee never filed any revised return in respect of the period from April 2005 to March 2006 nor
claimed any input credit return, but, on the other hand only filed nil tax liability return. The assessee
persisted and did not file any revised return anything at all even after inspection, notice etc. In this
view of the matter, there was nothing at all before the assessing authority to provide any input tax
deduction in favour of the assessee for the entire period from April 2005 to March 2006isSadged

by the appellant/assessee that even long after the expiry of the period in which the revised return could
have been filedthe fact remains that there is no response by filing any revised returimssuch a
position, we are of the view thahe first appellate authority did go out of its duties and responsibilities
and acted out of its jurisdiction to entertain a claim for deduction of input tax rebate in favour of the
assessee by accepting some material, purporting it to be based on the boeksonints and the
purchase invoices etc. and in granting reliefs to the asse¥gedind it is a case of the first appellate

authority acting more loyal than the kingeven though a claim had not been put forth by the assessee
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through the returns;the first appellate authority has ventured to allow the appeals and grant relief to
the assessee, contrary to statutory provisions.

¢CKS 12yQofS | A3IK [/ 2 dzNState2oFKardatakiadyls.(M/s] dentuinyndustkeS PvO I &
Ltd., in STRP No0s.294/2011ca210/2013 dated 31.7.2014wvhile dealing with similar facts of the case

o

of the appellant at paragraph 12 has observed and held as under:

GmMHd LG Aa O2yiSYRSR 2y O0SKIfFT 2F (KS | aasa

Q)¢

Section 10 the assemss is entitled to the rebate of the tax against the output tax notwithstanding the
fact that such a claim is not put forth in the returns filed within the aforesaid period. He is entitled to
claim such rebate even after the said period, as no perioanghtion is prescribed. Once payment of
input tax is admitted, the assessee is entitled to the benefit of setting off the input tax against the output
tax. If the said interpretation were to be accepted it would render the period prescribed under the Act
meaningless. When in the statute a specific period is prescribed for filing of the return under Section
35(1) of the Act and when a provision is made under Section 35(4) of the Act for filing a revised return
again prescribing a time limit, when in safction (3) of Section 10 it is categorically stated that the
input tax shall be accounted in accordance with the provisions of this Act, the assessee would not be
entitled to the benefit conferred on him under sséxtion (4) of Section 10, ifitisnoCa2 dzy 1 SR F 2 NJpé

From the above judgment it is clear that if the claim for input tax deduction in the return filed
for the relevant taxperiod in which the purchases are made from local registered dealers in the relevant
tax period is not made, or not claiméal the revised returns within six months there from, the right of
the dealer to claim input tax credit is lost.

One more feature of this legislation is that there is no limitation to number afssessments.
Within the prescribed time limitation as seut in section 40 of the Act, any number ofassessments
can be made as provided under section 39(2) of the Act. Only condition attached is that there shall be
further evidence for the prescribed authority other than the evidences which were alreakistence.
If any mistake apparent on record is noticed by the authorities whether it is far or against revenue the
authorities can reopen the case and pass such orders as provided under section 69 of the Act. With
regard to revisional proceedings tintienitation of one year is prescribed to the first revisional authority
wherein it is stipulated to conclude the proceedings within one year of initiation of the proceedings.
Powers of the Commissioner and Additional Commissioner are more or less saras asthe earlier

enactment.
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Thus we can see a clear departure from the law with regard to assessment of tax by the dealer and also
by the department or the authorities. As there was cent percent assessment of cases in the earlier
legislation law was flelrle as to the infirmities noticed with regard to the loss of revenue to the state or
any shortcoming to the dealers. As the sovereign power of the state with regard to assessment of tax
is given to the dealers by way of deemed acceptance of the rettineslaw expects the dealers to be

more vigilant in their claims also. The law is made to ensure any pilferage by the dealer in assessing the
fALoAfAGE 2F GKS RSIFHESNR G246 NRa GKS adlrdSo ¢

their which are detrimental to them.

However reassessment proceedings are always based on the grounds to believe and based on
information available. If the prescribed authority is satisfied as to the additional tax liability to be paid
by the dealer, then th authority proceeds for rassessment to the best of his judgement. That means

to say all reassessments are best judgement assessments.

[ NBfFdGAy3 G2 o0Sald 2dzRIYSyld aasSaavySyd Aa ot
Court of Karnatlka in the case ofU.LaxmanShenoy vs. The Assistant Commissioner of Commercial
Taxes LVE@O0 Udupi and others 2009(66)Kar.L.J.36(hE3) held thatreassessment order passed
without issue of showcause notice to assessee is bad in law.

In the case oSidhatha vs. Commissioner of Commercial Taxes, Bangalore and others, 2004(57)Kar.L.J
219(HCJt is held that assessment order passed without affording proper opportunity to the assessee is
y2i adadlrAyrotS Ay ftlgo 5A @A a Aratgka [ClevitOBenct2 & 0 K
Dharwad] in the case d¥l/s. Dhaneshwari Fireworks, Chikodi vs. Addl. Commissioner of Commercial
Taxes Zond, Bangalore in STA N.512/2010(Tax) dated™&eptember 2012has held thait is the

duty cast on the assessing Aotity to issue mandatory proposition notice before initiating the
proceedings and after affording reasonable opportunity of hearing and in compliance of principles of
natural justice , has to pass the ordet.KS |1 2y Qo6 S | A K thezaMis. Jhdal Y I NJ
Aluminium Limited, Bangalore Vs. The Deputy Commissioner of Commercial Taxes (Asses&ément)
Fast Track, Rural, Bangalore Division, 1999(46) Kar. L.J. 426 (HC): (1999) 115 STC 26 (Keld)

thatthe assessment cannot be made othe basis of personal opiniothe books of account

maintained in the regular course of business are the prima facie proof unless they are proved false by

any other evidence on recordDepartment is entitled to realize what is due and just and not taraen
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arbitrary manner. Creating huge demand whichn@ supported by any evidence may affect the
business of a dealer and the Assessing Authority has to be careful while exercising the power of best
judgment assessment.It should be done only on theshafsestablished principles of law and not at the
whims and caprice of the offisel 2y Q6 tf S | A 3K / 2 dzNIThe ®dputyyComihidsionerA y°
of Sales Tax (Law,) Board of Revenue (Taxes), ErnakulumVs.Archana Jewellery(1993)8RaST@Id7

that the quantum should be made in best judgment should be rational and fair in all
circumstancest KS 1 2y Qof S { dzLINBSYS [/ 2 dzNthe s&t® of LKErRlave.C. A Y

Velukutti(1966 17 STC 465 (St@s held that in a best judgment though there is an eletrefinguess

g2N)l X AlG akKlrftt y24G8 o6S F 6AfR 2ySo ¢ KMs.l 2y QP

P.NarayanappaVs.The state of Mysore, 1962 13 STC 993h@&held that a dealer who produces a
unsatisfactory return and therefore, commits defaults inpplying information,takes the risk of
estimate exceeding the real turnovers.

Thus the prescribed authority is bound to following the principles of fairness in concluding the
proceedings. However section 70 also casts burden on the dealers to prove rteeteess of the
transactions as per books of accounts and documents maintained. Any claim for exemption or input tax
gAGK2dziT R2O0dzYSyidl N S@OARSyOSa 32Sa | 3rAyad GKS
of the Karnataka in the case ofA. R. Associatesvs. Commissioner of Commercial Taxes and another
(2001) 122 STC 13ias held thaproduction of documents and evidences is timely and is also required

to be done at the requisite stage and if this is not done, then the law proceed on theraption that

such evidence is not existent or not availabl€here can be no question of either a waiver or a
concession being made in so far as the law postulates certain requirements and théfilrnant of

those requirements will be fatal to the cas@hus the principles of natural justice is the hallmark of all
best judgement assessments and the dealers are also bound to show true and correct documents and
books of accounts for the verification by the authorities to examine the correct of tax aslsbggthem

in the returns and all the exemptions are in conformity with the provisions of Act and rules.

Like any other assessments principle of-jtaticata also operates in VAT assessmentafsessment
under KVAT ACT. As tax period is the unit ofssssent/reassessment all the proceedings will be based
2y GFE LISNA2R y2id | OFtSyRIFEN &SI NY |IDyidsadbS {
MohanlalVs.State of Bihar and others(1971)27STC 473(®Cheld that ech assessment period is
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distinct, andany decision by the authorities declaring liability to tax for one period cannot operate as
resjudicata in respect of another periodlhus any decision taken for a tax period on fact or law may
looks similar but has to be examined with reference to thésfamanating for that tax period and the

authorities will have to take decision accordingly.

The next important aspect of the objective of the assessmerdadsessment is the removal of discretion

to the authorities in levying penalties. Section 72 prescribes the penalties relating to returns and
assessments/rassessments. Section 72(2) prescsibegenalty of ten percent if the difference of
additional tax payable is more than five percent for a tax period and there is no discretion left to the
authorities to reduce or waive penalty.

Unlike the provisions existed in the earlier law where ther@svsome sort of discretion, the Act has
taken out discretion from the authorities. Néeho & SNl yOS 2F 1 ¢ Aa AGasStT¥
of Karnataka in the case ®he Assistant Commissioner of Commercial Taxes and others Vs. Pink City
and others2011 (71) Kar. L.J 609 (HC){pd& held that for attracting such liability Mensrea is not

essential. Further, it is also held that proof of Mensrea is not required as the liability is attracted as soon

a4 RSTrdZA G A& O2YYAIG(SRIAdiatnKhd cabea®. S doshE SajedlAANGH S, / 2

Gujarat and Othersvs.Ajit Mills Ltd. and Another [1977 (4) SCCHag] held thatpenalty should be
confined only to wilful acts of omission and commission in contravention of the provisions of an

enactment cannot be accepted becauseenal consequences can be visited on acts which are

committed with or without a quilty mind.For the proper enforcement of various provisions of law it is

common knowledge that absolute liability is imposed andcts without mens rea are made
punishable.[emphasis supplied]¢ KS |1 2y Qof S { dzLINBY S Guliagizadustridgsy U
VsCommercial Tax Officer(2007) 9 VST (1) {iIS€held that,in the fiscal statutelevy of penalty is to

ensure statutory adherenceand tax paymets and an element omens reahad long been given a

goby in the provisions of providing for levy of penaltyhus there is no discretion left with the
respondent to enquire about malafide or otherwise. Nathherence to the statute itself is the mens rea.

LG Aa GKS Rdzie 2F GKS NBaLRyRSydGa (2 fSge LISyl
case of Union of India and othersVs.Dharamendra Textile Processors and others (and other
appeals)[2008] 018 VST 0180(B&y upheld the levy of penaltynder Income Tax Act, where penalty

was prescribed for failure to deduct the tax at source or-pagment of whole or part. Section 72(2) of
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