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SERVICE TAX
Introduction:

Service Tax is a levy on provision of service. Service Tax law in India after independence was
brought into existence in the year 1994. Initially, only three services were brought into the net,
which gradually increased to more than 120 services, covering millions of service providers and
service recipients in the tax net. This methodology of taxing is known as selective [positive]
method of taxation, where every service the Government intends to tax is listed and defined to
make it taxable. However, w.e.f. 01.07.2012 the Government has brought into statute book, a
negative list based taxation scheme, wherein all the activities which are def i ne d, as
would be taxed except for those specified in the negative list.

In any country, it is the prime responsibility of the Government to fulfill the increasing
developmental needs of the country. The Gover nment ' s pri mary sourc
been Direct and indirect taxes. Customs duty, Central Excise and Sales tax were in existence
for collection of taxes on import, manufacture & sale of goods for several decades, but since the
servicecoamc¢trombusi on to India s GDP was subst
the concept of Service Tax in India. To tax services, a committee was formed which was

headed by Dr. Raj a J. Chelliah. Based on the ¢

Finance Minister, Dr. Manmohan singh imposed tax on services of telephones, non-life
insurance and stock brokers. Gradually, the services under the tax net increased to more than
120, covering millions of service providers and service recipient in the tax net. Budget 2012 has
brought about a paradigm shift in the way we look at Service Tax.

Highlights of Budget 2012:

x “Service” was defined for the first ti me
A shift from positive list of taxable service to negative list.
Mega exemption notification- wherein certain activities so included in this notification has
been excluded from the definition of service.

x Introduction of Place of provision of service Rules, 2012 in order to identify the taxing
jurisdiction of Services.

Highlights of the current budget - Budget 2014

Dilution in negative list of service — Radio Taxis, sale of space for advertisement
Changes in Abatement notification no. 26/2012-ST — CENVAT Restriction on GTA
services, rent a cab service w.e.f. 11" July 2014 & 1% October 2014 respectively.
Changes in Mega Exemptions

Reverse charge mechanism

Changes in service Tax Rules.
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I. Definitions:
1) Service:

Service has been defined under The Finance Act, 1994 under clause (44) of Section 65B which
reads as under:

iserviced means any activity foc@nsideration out by
And includes declared service.
But shall not include-

(a)An activity which constitutes merely, -
i. A transfer of title in goods or immovable property, by way of sale, gift or in any other
manner; or
ii. Such transfer, delivery or supply of any goods which is deemed to be a sale within the
meaning of clause (29A) of article 366 of the constitution; or
ii. A transaction in money or actionable claim;
(b) A provision of service by an employee to the employer in the course of or in relation to his
employment;
(c)Fees taken in any court or tribunal established under any law for the time being in force.

Explanation 1. — For the removal of doubts, it is hereby declared that nothing contained in this
clause shall apply to,-

A. The functions, performed by Members of Parliament, Members of State Legislative,
Member of Panchayats, Members of Municipalites and Members of other local
authorities who receive any consideration in performing the functions of that office as
such member; or

B. The duties performed by any person who holds any post in pursuance of the provisions
of the constitution in that capacity; or

C. The duties performed by any person as a chairperson or a member or a director in a
body established by the Central Government or State Government or local authority and
who is not deemed as an employee before the commencement of this section.

Explanation 1A- Transaction in money
Explanation 2- For the purposes of this Chapter,—

a) an unincorporated association or a body of persons, as the case may be, and a
member thereof shall be treated as distinct persons;

b) an establishment of a person in the taxable territory and any of his other establishment
in a non-taxable territory shall be treated as establishments of distinct persons.
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Explanation 3 — A person carrying on a business through a branch or agency or
representational office in any territory shall be treated as having an establishment in that
territory.

Therefore, the definition of service has the following essential requirement:

There has to be an activity,
Such activity has to be carried out by a person,
It should be carried out for another person,

1
1
1
1 The activity has to be for a consideration.

9 Activity: Has not been defined in the Act or Rules and hence, it has to be understood in
common parlance.

As per Bl ack Law's Dictionary “the collect]| ve

engaged in common enterprise.”’”

As per P. Ramanat ha Aiyar Conci se ltmwhicBi ctifon:

person is active”

As per Oxford English dictionary, activity means:

“r) a condition in which things are happeni:

pursuit of an objective, (iii) the degree to which something displays its characteristic,

property or behavior., * The comprehensive among al l seems
1 Carried out: It should be an activity deliberately and actively performed by someone

with an intention to perform whether directly or indirectly.

Example: Recei pt of Unexpl ained credit in a compa

being recognized as income after 3 years. Here, No activity has been carried out by the
company for such income and hence the same may not be covered under the service
tax net.

1 By a person: Person has been defined in section 65B (37) of the Act. The following are
considered as persons for the purposes of the Act:

- Anindividual — Any natural person including a proprietor

- Hindu Undivided Family

- Company — Any company registered under The Companies Act,1956

- Society — Societies registered under Societies Registration Act, Cooperative
society Act, Multi state Cooperative Society Act or any other similar law. The
society is also regarded as separate person even though it may not have any
profit or business motive.

- Limited liability partnership — A body corporate formed and incorporated under
the Limited Liability Partnership Act 2008 and is a legal entity separate from that
of its members.
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- Firm — A partnership firm whether registered or not under the Partnership Act,
1932
- An association or body of individuals, whether incorporated or not: Formed
by persons or group of persons for achievement of some common objective.
Joint venture is also a kind of association of person. The essential elements of
such mutual organisations are:
0 It has to be an association of people called members.
0 There is a common cause
o Every member makes his contribution
0 The aim of the activity is not to earn profits or gains.
- Government (Central and State governments, would be separate persons) Local
authority, or
- Every atrtificial juridical person, not falling within any of the preceding sub
clauses: any entity other than a natural person (human being) created/
recognised/accredited by law is juridical person.
For another: The phrase *
outside the ambit of taxable service.

definiteness and belondgingness as compared t

W GIVE IT A THOUGHT..!!

@ Are there any excep tions wherein services provided by a person to
oneself are taxable?

YES. Exceptions being carved out in Explanation 2 of clause (44) of Section
65B is - An establishment of a distinct person

For Consideration: The word consideration has not been defined under the Finance
Act , 1994. Section 2(d) of the Contract
desire of the promisor, the promisee or any other person has done or abstained from
doing something or does or abstains from doing something or promises to do or abstain
from doing something, such act or abstinence or promise is called a consideration for the
promise. Technical word meaning QUID-PRO-QUO i.e. something in return.
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¢ THINK !

by a per sontsdrvices prawidedt h er
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Act ,

x What are the implications of the condition that activity should be carried out

for a ‘consideration’?

+To be taxable an activity should be
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particular research would not be a consideration for such research.

otherwise exempted.

account also will not result in making it a provision of service.

donor.

+ Activity carried out without any consideration like donations, gifts or free
charities are therefore outside the ambit of service. For example grants given
for a research where the researcher is under no obligation to carry out a

+ An act by a charity for consideration would be a service and taxable unless
+ Conditions in grant stipulating merely proper usage of funds and furnishing of
+ Donations to a charitable organisation are not consideration unless charity is

obligated to provide something in return e.g. Display or advertise the name of

the donor in a specified manner or such that it gives a desired advantage to the

Consideration can either be monetary or non-monetary. Monetary includes not only cash, but

also cheque, promissory note, bill of exchange, letter of credit, draft, pay order, t r avel er

cheque, electronic remittance or any such similar instrument.

W GIVE IT ATHOUGHT..!!

& Would imposition of a fine or a penalty for violation of a provision of
law be a consideration for the activity of breaking the law making such
activity a O0serviceb?

the nature of consideration for an activity.
@ Can a consideration for service be paid by a person other than the
person receiving the benefit of the service?

that are provided to its associated enterprises.

NO. To be a service an activity has to be carried out for a consideration. Therefore,
fines and penalties which are | egal C (

YES. A person other than a person receiving the benefit of a service as long as
there is a link between provision of service and the consideration may provide the
consideration for a service. For example, holding company may pay for services

Specific exclusion from the definition of service
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The definitceh af pBewvded in Section 66B (#44)

activities which would not be considered as service.
1. Transfer of title, deemed sale and transaction in money

The first exclusion from definition of service is activities which are:
ﬂ Mere transfer of title in goods or immovable property, by way of sale, gift or any

other manner

ﬂ Mere transfer, delivery or supply of any goods which is deemed to be a sale within

the meaning of clause 29(A) of article 366 of the constitution

ﬂ Mere transaction in money or actionable claim;

2. Transfer of title in goods or immovable property

There shall be no levy of service tax in those circumstances where a person deals only with
an activity which constitutes merely transfer of title in goods or immovable property by way
of sale, gift or any other manner.
The following are the essential factors which has been discussed in detail to bring about an
understanding as to what this exclusion intends:
Activity should constitute merely:-

x  Transfer of title

x Goods

x Immovable property

x Sale

x  Gift

x  Transfer by other matter

Activity should constitute merely: The meaning of the word ‘Merely’ is to be
emphasised. P.Ramanat ha Aiyyar Conci se L aaterndwhichis
to be given a reasonable construction according to the subject matter. From this it is clear
that the transaction shall be out of service tax net only if the activity is exclusively dealing
with transfer of title in goods or immovable property or a transaction in money or actionable
claim.

3. Transaction in money or actionable claim:

U Transaction in money: Those activities which involve the conversion of money
from one form to another form of money are intended to be excluded.

U Transactions in actionable claim: Actionable claim has not been defined vide
Finance Act, 1994. Transfer of Property Act, 1893 defines actionable claim as a

claim to any debt, other than a debt secured by mortgage of immovable property or

onar|y
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by hypothecation or pledge of movable property, or to any beneficial interest in
movable property not in possession, either actual or constructive, of the claimant,
which the civil courts recognize as affording grounds for relief, whether such debt or
beneficial interest be existent, accruing, conditional or contingent.

Service by employee to employer:

The following are the essentials of this exclusion

O The service has to be provided by employee
O The service has to be received by employer

O The service has to be in the course of or in relation to such employment

The following requires to be discussed for understanding as to what is excluded from
service in this regard.

O Provision of service

O By an employee to the employer
O In the course of in relation to

O his employment

Fees payable to court or tribunal :

Here it is important to note that, the court or tribunal should be set up under a law for
the time being in force i.e. established under any Indian Law. This exclusion is specific
to court and not any other quasi-judicial forums.

Other definitions

1.

Assessee: Means, a person liable to pay tax and includes his agent. The service

provider or service receiver, as the case may be, who is required to pay service tax is

the assessee.

Associated enterprise: Shall have the meaning assigned to it in Section 92A of The

Income Tax Act, 1961.

Appellate Tribunal: Means, the customs, Excise and Service tax Appellate Tribunal

constituted under section 129 of the Customs Act, 1962.

India: As per Section 65B (27) of the Finance Act, 2012 covers the following, -

(a) The territory of the union as referred to in clauses (2) and (3) of article 1 of the
constitution.

(b) Its territorial waters, continental shelf, exclusive economic zone or any other maritime
zone as defined in territorial waters, Continental shelf, Exclusive Economic Zone,

and other Maritime Zones Act, 1976;
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() The seabed and the subsoil underlying the territorial waters;
(d) The air space above its territory and territorial waters; and
(e) The installations, structures and vessels located in the continental shelf of India and
the exclusive economic zone of India, for the purposes of prospecting or extraction or
production of mineral oil and natural gas and supply thereof.
Taxable Services: Any service on which Service tax is leviable under section 66B.
Negative List: Means services which are Listed in Section 66D.
Following are the 17 activities listed under negative list.
(a) Service by government or local authority
(b) Service provided by RBI
(c) Service by a foreign diplomatic mission
(d) Agriculture related services
(e) Trading of goods
(f) Process amounting to manufacture or production of goods
(g) Sale of space for advertisement
(h) Toll charges for access to road or bridge
(i) Betting gambling lottery
(j) Admission to Entertainment events or access to amusement facilities
(k) Transmission or distribution of Electricity by an electricity transmission or distribution
utility.
() Specified services pertaining to education
(m) Services by way of renting of residential dwelling for use as residence
(n) Services pertaining to financial sector
(o) Transportation of passengers
(p) Transportation of goods
(q) Funeral, burial, crematorium or monetary services including transportation of the
deceased.
Declared Services: Means any activity carried out by a person for another person for
consideration and declared as such under Section 66E.
Following are the 9 declared services.
1. Renting of immovable property

2. Construction of complex
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Service portion in execution of works contract
Temporary transfer or permitting the use or enjoyment of any IPR

Specified services relating to Information technology software

U

Agreeing to the obligation to refrain from an act, or to tolerate an act or a situation to

do an act

7. Transfer of goods by way of hiring leasing licensing or in any such manner without
transfer of right to use such goods.

8. Service portion in an activity wherein goods, being food or any other article of
human consumption or any drink (whether or not intoxicating) is supplied in any
manner as part of the activity

9. Activities in relation to Hire purchase

Support Services: Means infrastructural, operational, administrative, logistic,

marketing, or any other support of any kind comprising functions that entities carry out
in ordinary course of operations themselves but may obtain as service by outsourcing
from others for any reason whatsoever and shall include advertisement and promotion,
construction or works contract, renting of immovable property, security, testing and
analysis.

Business entity: Means, any person ordinarily carrying out any activity relating to
industry commerce or any other business. Business entity includes firms, associates,
enterprises, companies etc. The term business entity has now been defined in the
Finance Act, 1994.

10. Works contract: Section 65B(54) means a contract wherein transfer of property in

goods involved in the execution of such contract is leviable to tax as sale of goods and
such contract is for the purpose of carrying out construction, erection, renovation,
alteration of any movable or immovable property or for carrying out any other similar

activity or a part thereof in relation to such property;

11. Notification: Means Notification published in the official gazette and the expressions

notify” and

12. Goods Transport Agency: Any person who provides service in relation to transport of

goods by road and issues consignment note, by whatever name called,;

13. Information Technology Software service: means any representation of instructions,

data, sound or image, including source code and object code, recorded in a machine

readable form, and capable of being manipulated or providing interactivity to a user, by

notifiedl. shall be construed
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means of a computer or an automatic data processing machine or any other device or
equipment;

14. Special Economic Zone: has the meaning assigned to it in clause (za) of section 2 of
special Economic Zones Act, 2005.

15. Taxable Territory: means the territory to which the provisions of this chapter apply. i.e.
Whole of India Excluding the State of Jammu & Kashmir.

16. Goods: Every kind of movable property other than actionable claim and money; and
includes securities, growing crops, and things attached to or forming part of the land
which are agreed to be severed before sale or under the contract of sale.

lllustrations
1. Briefly explain about the charge of Service Tax

Section 66B is the charging section of the Act, which provides that there shall be levied a
tax at the rate of 12% on the value of all services, other than those services specified in the
negative list, provided or agreed to be provided in the taxable territory by one person to
another and collected in such manner as may be prescribed. The effective rate of service
tax is 12%, plus education cess of 2% and secondary & higher education cess of 1%.

2. Define the term “Negative List”. Specify any eight services which have been

included in Negative list of services.

According to section 66B(34) of Finance Act

have been listed in section 66D. Following services have been listed in section 66D.
I.  Service by government or local authority

[I.  Service provided by RBI

lll.  Service by a foreign diplomatic mission

IV.  Agriculture related services

V.  Trading of goods

VI.  Process amounting to manufacture or production of goods
VII.  Sale of space for advertisement

VIIl.  Toll charges for access to road or bridge

3. What does the word —person appearing in the definition of taxable service mean?

The word "Person” shall include any company, association, or body of individuals, whether
incorporated or not. Thus, this expression includes any individual, HUF, proprietary firm or

19
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partnership firm, company, trust, institution, society etc.

Il. Features of ST
Applicability of levy of Service Tax

A. Incidence of levy
C CONSTITUTIONAL AUTHORITY :

U Levy of any tax should be under the authority provided in the Constitution of

India. Article 265 of The Constitution of India provides that no tax shall be collected

other than under the authority of law.

U Since there was no specific entry made for levy of service Tax by the union, in

the constitution in 1994, the levy and collection was initially made under entry 97 of

List I to seventh schedule to the constitution of India, which was a residuary entry of

the union list.

U Later, with the constitution (eighty-eight amendment) Act, 2003, entry 92C was

inserted in List | covering the powers of union.

U But, the levy as on date, continues to be under Entry 97 of List | to
Seventh Schedule to the constitution of India.

(@~

EXTENT, COMMENCEMENT AND APPLICATION OF SERVICE TAX:
U Section 64 states the following:
(a) Itis applicable to whole of India except Jammu & Kashmir.

(b) Itis applicable to taxable service provided on or after commencement.

® Provided # Consumed
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Supplied

Performed Delivered

Provided |
/

Observation:

U Services rendered in Jammu & Kashmir will not be liable to Service tax
irrespective of the fact whether the service provider is residing in or
outside J&K.

U The services provided by a person having his business premises in J&K
and providing taxable service to the clients in other parts of the country
would be liable to Service Tax.

Service Provider Service Recipient Liable to Service Tax
J&K J&K No
Bangalore J&K No
Bangalore Bangalore Yes
J&K Bangalore Yes

¥ GIVE IT A THOUGHT..1?

& Why is levy of Service tax not attracted to Jammu & Kashmir?
As per Article 370 of the Constitution of India, any Act of Parliament applies to
Jammu & Kashmir only with the concurrence of the State Government. Since, no
such concurrence has been obtained in respet of Finance Act, 1994; Service tax
provisions are not applicable in Jammu & Kashmir.

except Jammu & Kashmir.
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* Opservations:
x If the foreign technicians visit India and provide technical services, service tax

will be payable.

x If Indian service provider provides services abroad it is exempt from service

tax (subject to Place of provision of service Rules, 2012)

x If any taxable service is provided by any person from a country outside India,
the person receiving such service i.e. the service recipient is liable to service

tax.

(Section 68(2) r/iw Rule 2(1) (d) () (G) of Service Tax Rules, 1994 &
Notification 30/2012 dated 20/06/2012 w.e.f 01/07/2012 and POP of service
Rules, 2012)

U Serviceis provided within territorial waters or in exclusive economic
zones and continental shelf will be liable to service tax, since India
includes territorial waters that extend upto 12 nautical miles and also
exclusive economic zone that extend upto 200 nautical miles inside the

sea from the base line.

C Levy and collection of Service tax:

Levy is governed by Section 66B of the Finance Act, 1994 after the introduction of
negative list based taxation and levy is imposed on the value of all services
provided or agreed to be provided in the taxable territory by one person to another
person. There should be no levy of service tax on the services specified in the
negative list. The rate of service tax applicable is 12% on the value of taxable
service. The levy of Service Tax would be collected in the manner prescribed.

TO SUMMARISE,

O Service has to be provided or agreed to be provided

Such service has to be provided by one person to another
Such service has to be provided in taxable territory

Service so provided should not find place in the negative list of service.

o O O 0O

These taxable services are not exempted under the mega exemption 25/2012

or others.

C POINT OF LEVY & CRYSTALLISATION OF LEVY:
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The point of levy is the point which attracts levy, whereas crystallization of levy is
the point when the right to collect tax/liability to pay tax happens. This aspect is
relevant generally to determine the cut-off date, when the new levy is introduced.
But under the service tax law, this aspect is addressed specifically in the Point of
Taxation Rules, 2011.

¥ THINK..I!

¥ Whether Service recipient is required to pay the service tax to
the service provider even if the contract did not specifically
mention?

# YES. It is the service which is taxed, and the levy is an indirect one which
necessarily means that the user has to bear it. In case of contracts being silent
it cannot be automatically said that the amount of service tax should be paid by
the recipient of service. The rationale why this logic has to be accepted is that
the ultimate consumer has contact with the user; it is from them that the levy

would eventually be realised, by including the amount of tax in the cost of the
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DECIPHERING THE CODE..!! : Determination of taxability:- Tests for coverage

How to determine whether a service is taxable or not?

Is it a service?[See exclusions]
No

Is it a Declared service? YES

1
|

Taxable service

Is it Covered under Negative list? }J YES

NO \
l Non Taxable ]]

Taxable service

I

N\ YES
Covered under mega exemption l
notification? )
[[ Non taxable
v NO
Taxable ]]

C CONSIDERATION:

The word consideration has not been defined under the Finance Act, 1994. Section
2(d) of t he Contract Act , 1872, defines
promisor, the promisee or any other person has done or abstained from doing
something or does or abstains from doing something or promises to do or abstain
from doing something, such act or abstinence or promise is called a consideration

for the promise.

Technical word meaning QUID-PRO-QUO i.e. something in return.

We can al so consideration
service which includes monetary payment and any consideration of non-monetary
nature as well as deferred consideration.

c

means evodryth

o
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Now the question arises what does monetary consideration and nonmonetary
consideration means.
Monetary consideration means any consideration received in the form of money.

‘Money’ includes not only cash but also c
l etter of credit, draft, pay order, trave
remittance or any such similar instrument when used as consideration to settle an
obligation.

Nonmonetary consideration essentially means compensation in kind and could be
in the form of following:

1 Supply of goods and services in return for provision of service

1 Refraining or forbearing to do an act in return for provision of service

1 Tolerating an act or a situation in return for provision of a service

1 Doing or agreeing to do an act in return for provision of service

Since service tax is levied on the value of consideration received which includes
both monetary consideration and money value of nonmonetary consideration,
therefore the nonmonetary consideration needs to be valued for determining the
tax payable on the taxable service.

Now the value of nonmonetary consideration is determined as per section 67 of the
Act and the Service Tax (Determination of Value) Rules 2006, which is equivalent
money value of such consideration and if not ascertainable, then as follows:
1 On the basis of gross amount charged for similar service provided to other
personint he ordinary course of trade;
1 Where value cannot be so determined, the equivalent money value of such
consideration, not less than the cost of provision of service.

The consideration for a service may be provided by a person other than the person
receiving the benefit of service as long as there is a link between the provision of
service and the consideration. For example, holding company may pay for works
contract service or architect services that are provided to its associated companies.
Thus in order to correctly arrive at the fact that as to whether a particular service
comes under the ambit of the service tax or otherwise.

The implications of the condition that activity should be carried out for a
‘consideration’ ar e

I To be taxable an activity should be carried out by a person for another for a
‘consideration’

1 Activity carried out without any consideration like donations, gifts or free
charities are therefore outside the ambit of service. For example grants
given for a research where the researcher is under no obligation to carry
out a particular research would not be a consideration for such research.




Page |17

1 An act by a charity for consideration would be a service and taxable unless
otherwise exempted. Conditions in a grant stipulating merely proper usage
of funds and furnishing of account will not result in making it a provision of
service.

1 Donations to a charitable organization are not consideration unless charity
is obligated to provide something in return e.g. display or advertise the
name of the donor in a specified manner or such that it gives a business
advantage to the donor.

Illustrations:

1. How to decide whether Service Tax is payable by a person?

A. If you are engaged in providing a service to any person, please check:-

i.  Whether the service rendered by you is falling under the scope of any of the
taxable services listed in the Appendix-1.; and

i.  Whether there is a general or specific exemption available for the category
of service provided under any notification issued under section 93 of the
Finance Act, 1994.

iii.  Whether you are entitled to the value based exemption available for small
service providers under notification No0.6/2005-ST dated 1.3.05 as
amended from time to time.

iv.  Whether the service charges were received for the services provided or to
be provided.

In case the service provided by a person falls within the scope of the taxable services and
if such service is not fully exempted, the service tax is payable on the value of the taxable
service received, subject to the eligible abatements, if any (as discussed at para 1.7 of this
Booklet).

B. If you are availing the services of the service provider, please check:-
a. Whether the service received by you is falling under the scope of any of the services

where the recipient of the service is liable to pay Service Tax in terms of Section
68(2) of the Act read with Rule 2(d) of the Service Tax Rules, 1994 (Please also see
Para 1.2 of this Booklet)

In case the service received by recipients of such service is falling under the scope
of any of the taxable services defined under section 65 of the Finance Act, 1994, the
recipients of the service shall pay Service Tax after considering specific
exemptions/abatements admissible, if any.

Please note that the value based exemption for small scale service providers under
Notification No.6/2005 ST dated 01.03.2005 as amended is not admissible to such
recipients of taxable services.
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POINT OF TAXATION
BACKGROUND:

Prior to 1-4-2011, Rule 6(1) of the Service Tax Rules provided that service tax shall be
paid to the credit of Central Government by the 6"/5" day of the month immediately
following the calendar month in which payments are received towards the value of taxable
service. Which means, Service Tax levy was attracted at the time of provision of taxable
service and crystallize at the time of receipt of consideration either in full or in part.

What if any advance received? Where any advance was received for the service to be
provided in future, the point of levy and crystallization of levy happened at a single point of
time. This was because, definition of taxable service under section 65(105) read as under —

“taxable service” means any service provided C

Finance Act, 2005 wef. 16.6.2005. Thus levy covered even the services to be provided
within its scope.

Why POT Rules, 2011 introduced?

The Finance Bill,2011 proposed to change the service tax payments from cash to accrual
basis. The objective was to appropriately define the taxable event in a transaction relating
to taxable service, so that the liability for payment of Service tax can be ascertained with

reference to such taxable event.

Hence Notification 3/2011 dated 01-03-2011 promulgated the amendment of Rule 6 of
Service Tax Rules 1994 to effect the same. Point of Taxation (Amendment) Rules, 2012 is

a precursor to GST.
Effect of introduction of POT Rules:

U The Point Of Taxation Rules, 2011 have brought about a paradigm shift in the manner of
taxation of services. These Rules also lay down the principles of taxation of service
relating to several situations.

0 New rule 2A is introduced with a view to rationalize the taxation on the basis of Point of

Taxati on. Ti || now, the rules were silent

abou
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rule states that the date of payment shall be earlier of date of credit to bank or date of
entry in books of accounts'.

U With the advent of t he above Rul es, Point 0
Service’ and rule 6 of the Service Tax Rul es$
payment provisions in line with the incidence of provision of service as defined under the
POT Rules.

WHAT IS POINT OF TAXATION?

U Rule 2(e) of Point of Taxation Rules, 2011 defines Point of taxation to mean the point in
time when a service has been deemed to have been provided.

U POTR provides for deeming fiction which means that at POT, it is possible that, the
taxable service has not been provided but still the tax has become payable.

U These rules were introduced w.e.f. 01.04.2011 vide Notification No. 18/2011- ST dated
1.3.2011 as amended by notification 04/2012 ST dated 17" March 2012 and Notification
37/2012 ST dated 20.06.2012.

Rule 1: Short title and commencement

Rule 2: Definitions

(ba) Change in effective rate of tax: shall include a change in the portion of value on which
tax is payable in terms of a notification issued in the official gazette under the

provision of Act, or rules made there under;

(c) Continuous supply of service: Means, any service which is provided or agreed to
provided continuously or on recurrent basis, under a contract, for a period exceeding
three months with the obligation for payment obligation for payment periodically or from
time to time or where the Central Government, by a notification in the Official Gazette,
prescribes provision of a particular service to be a continuous supply of service, whether
or not subject to any condition;

U Vide Notification No. 28/2011 —ST, dated 1.4.2011 further amended vide Notification
No. 38/2012- ST dated 20.06.2012, the Government has notified that the provision
of telecommunication service and service portion in the execution of a works
contract would be treated as continuous supply of services.

(e) Point of taxation: Point in time when service shall be deemed to have been provided.
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Rule 2A: Date of Payment- Date of payment shall be earlier of the dates on which the
payment is entered in the books of accounts or is credited to the bank account of the person
liable to tax:

Provided That-

(A) The date of payment shall be the date of credit in the bank account when-

a. There is a change ineffective rate of tax or when a service is taxed for the first
time during the period between such entry in the books of accounts and its credit
in the bank account; and

b. The credit in the bank account is after four working days from the date when
there is change in effective rate of tax or a service is taxed for the first time; and

c. The payment is made by way of an instrument which is credited to a bank
account,

(B) If any rule requires determination of the time or date of payment received, the expression

“date of payment shall be construed to mean

W  GIVEIT ATHOUGHT..!!

Determine the date of payment in case of the following:

1 Payment was credited in the books of accounts on 7.6.2012. Payment was credited in the
bank account on 10.6.2012. Date of change in effective rate of tax is on 8.6.2012.
Date of payment in this case shall be the date of credit in the bank account. Therefore, Date of
payment is 7.6.2012.

1 Payment was credited in the books of accounts on 1.6.2012 Payment was credited in the
bank account on 10.6.2012 Date of change in effective rate of tax is on 5.6.2012

Date of payment in this case is 10.6.2012

Rule 3: Determination of Point of Taxation-

The liability to pay service tax in respect of any taxable service shall be:
(a) Date of Raising invoice: However, where invoice is not raised within 30 days, from the
date of completion of service, the POT shall be date of completion of such service or

payment whichever is earlier.
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(b) Date of Receipt: Where payment has been received in advance (before raising invoice

or completion of service).

As per Rule 3, Point of Taxation would be determined as follows:

In case

Point of Taxation would be

Invoice is issued within 30 days (45 days in case of banking
company and financial institutions including NBFC) from the

completion of provision of service

Date of invoice or Date of

payment Whichever is earlier.

Invoice not issued with 30 days(45 days in case of banking
company and financial institutions including NBFC) from the

completion of provision of service.

Date of Completion of Service
or Date of Payment whichever

is earlier.

Different situations:

Different Situations

Point of Taxation

Invoice issued within 30 days from the completion of service
(payment is received later on.)

Date of invoice.

Invoice not issued within 30 days from the completion of

service (payment is received later on).

Date of Completion of service.

Invoice not issued within 30 days from the completion of
service (payment is, however received before the issue of

invoice but after completion of service).

Date of completion of service.

Advance received before completion of service.

Date of receipt of advance

payment.

Invoice issued before completion of service.

Date of invoice.

U W.e.f. 1-4-2012, in case of continuous supply of service where the provision of the whole or

part of the service is determined periodically on the completion of an event in terms of a
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contract, which requires the receiver of service to make any payment to service provider, the
date of completion of each such event as specified in the contract shall be deemed to be the
date of completion of provision of service.

U Wherever the provider of taxable service receives a payment up to rupees one thousand in
excess of the amount indicated in the invoice, the point of taxation to the extent of such
excess amount, at the option of the provider of taxable service, shall be determined in

accordance with the provisions of clause(a).

W  GIVEIT ATHOUGHT..!!

9 M/s X Pvt. Ltd. provided services for Rs.1,00,000/- and service tax charged separately @
12.36% vide invoice dated 1-4-2012. Payment received Rs. 1,13,260/- on 1* july 2012.

Whether invoice to be raised for excess amount? What is the point of taxation?

Excess receipt is Rs. 900/- [113260 - (100000+12360)] hence no need to issue separate
invoice for the same. Hence, the point of taxation for the invoice value is 1-4-2012, whereas

for Rs. 900/- the point of taxation is 1*july 2012.

Rule 4: Point of Taxation in case of change in effective rate of tax

Where there is any change in the rate of service tax, before or after rendering the service, the
new rate shall be applied based on POT discussed hereunder:

CHANGE IN EFFECTIVE RATE OF SERVICE TAX

Date of Date of Date of Point of taxation (majority view)
provision of invoice payment

service

Before After After Date of issuance of invoice or date of

payment, whichever is earlier

Before Before After Date of issuance of invoice
Before After Before Date of payment
After Before Before Date of issuance of invoice or date of
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payment, whichever is earlier

After

Before

After

Date of Payment

After

After

Before

Date of issuance of invoice

Rule 5: Payment of tax in case of new services

Where a service is taxed for the first time, then:

(a) No tax shall be payable to the extent the invoice has been issued and the payment received

against such invoice before such service became taxable;

(b) No tax shall be payable if the payment has been received before the service becomes

taxable and invoice has been issued within fourteen days of the date when the service is

taxed for the first time.

Rule 6 :Omitted w.e.f. 1-4-2012 prior to such omission, Rule 6 determined point of taxation in

case of continuous supply of service.

Rule 7: Determination of Point of Taxation in case of Specified Services or persons

Service Tax on Reverse Charge basis:

In case of Associated enterprises:

Section 68(2) provides the list of taxable services wherein the service recipient will be

liable to pay tax

Service recipient shall be liable to pay service tax on the date on which payment is made

for receiving the services

Where the payment is not made within the period of 6 months from the date of invoice,

the point of taxation shall be as per Rule 3

Where the person providing service is outside India, POT shall be earliest of the following:

a. The date of debit in the books of account of the person receiving the service; or

b. The date of payment

Rule 8: Determination of POT in case of copyrights, etc.
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a. Rule 8 applies in case of royalties and payments pertaining to copyrights, trademarks,
designs or patents, wherein the whole amount of consideration for such service is not
ascertainable at the time when service was performed.

b. Point of Taxation shall be the date of receipt of each such payment or date of invoice

whichever is earlier.
Rule 8A. Determination of point of taxation in other cases

Where point of taxation cannot be determined as per these rules as the date of invoice or the
date of payment or both are not available, the Central Excise officer, may determine POT to be

the best of his judgement.
Rule 9: Transitional provisions.

Nothing contained in these rules shall be applicable where the provision of service is completed

or where invoices are issued prior to April 1, 2011

Provided that services for which provision is completed on or before 30™ day of June 2011 or
where the invoices are issued upto the 30" day of june 2011, the point of taxation shall, at the
option of the taxpayer, be the date on which the payment is received or made as the case may
be.

PRACTICAL ISSUES AND APPLICATION OF POT:

1. X entered into a contract for provision of service of design service to Y on 06.01.2013
and the provision of service has been completed on 31.03.2013 but the invoice is not
issued even after 30.04.2013 what would be the POT?

POT in this case shall be 31.03.2013 (date of completion of service) because invoice has to
be issued within 30 days from the completion of the service.

2. Y provided service on 20.03.2012 to Z and invoice issued and payment received on
15.04.2012 & 20.04.2012 respectively, POT would be?

POT in this case shall be 15.04.2012 (date of invoice or date of payment WIE). Out of three
events (i.e., providing service, raising invoice, and receiving payment) if two events happens
after change in effective rate then ST to be paid at 12%.

Rule 5
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3. What is the taxability in case of new services came into tax net for the first time?

6.

In case where the invoice has been issued and payment has been received before the
service becoming taxable — service tax need not be paid.

If payment has been received before the service becoming taxable & invoice has been
issued within 14 days of the date when service is taxed for the first time — service tax need
not be paid

Rule 7 — POT for specified services or persons

A provided chartered account service to B on 15.01.2012 and invoice raised as on
20.01.2012 but payment received as on 25.04.2012 (i.e., after change in rate of tax)
what would be the POT?

As per old Rule 7 of POTR, the POT for few specified service providers was receipt of
consideration from the service receiver in support of this rule there was CBEC circular
154/5/2012-ST dated 28.03.2012 & 158/5/2012-ST. As per old Rule 7 & Circulars POT was
date on which payment is received i.e., 25.04.2012 (12%).

Rule 7 amended w.e. f. 01.04.2012 and as p
case of Delhi Chartered Accountant Society Vs UOI 2013 (29) STR 461 (Del) the above
referred circulars quashed as it contrary to the provisions of Service Tax and held that
Service Tax required to be paid at 10% for the above mentioned situation stating that

rendering of service is relevant and important.

Import of service received from an associated enterprise, what would be the POT?
In case of associated enterprises, the point of taxation shall be the date of debit in the books
of account of the person receiving the service or date of making the payment whichever is

earlier.

A received a service of works contract from B (which is taxable in the hands of both
SP & SR under Joint charge) on 15.05.2013 and invoice dated 25.05.2013. A makes
payment as on 17.07.2013 what would be the POT?

In this case POT shall be 17.07.2013 as the payment is made within 6 months from the date

of invoice.

er
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AVAILMENT OF CREDIT UNDER SERVICE TAX

Chapter V of The Finance Act, 1994 governs the levy and collection of Service tax. The
CENVAT Scheme is meant to provide credit to the service provider and manufacturers thereby
avoiding the cascading effect of taxation of input services, inputs used and capital goods used
for rendering taxable output services.

The tribunal with regard to the credit of duties paid on goods has led in a plethora of cases that
the CENVAT scheme is a beneficent piece of legislation and unless it is shown that the items

are specifically excluded, CENVAT Credit cannot be denied.

Objectives of Cenvat Credit:

To avoid or minimize cascading effect and ensure that the chain of cenvat credit continues.
To minimize tax incidence on ultimate consumer of goods / services.

To ensure levy of tax on value addition by respective assessee.

To eliminate or minimize possibilities of levy of tax on tax.

To have a check on tax evasion due to cost of taxes at each stage is very high

Smooth & proper collection of Taxes & Duties

Reduce the outflow of ST or ED payable

Better Working Capital Management

[enti e et e e e e e e

Reduces the cost of Dutiable goods/ Taxable Services

Mechanism of Cenvat Credit:

1. Manufacturer/dealer/Service Provider passes on duty/taxes paid.

2. SP or manufacturer can avail the above credits if eligible under CCR, if used to provide
taxable
services or manufacture of dutiable goods.

3. Capture the credit availed & utilization in financial records

4. Credit availed & utilized disclose in the return

It is important for the service provider to know the eligibility of credit and hence, to also know the

definitions applicable.

(a) Capital Goods:
As per Rule 2(a) Rule 2rMeany} defines *“Capital

(A) the following goods, namely :-
0]

goo

ds
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() all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 90, [heading
6805, grinding wheels and the like, and parts thereof falling under heading 6804] of
the First Schedule to the Excise Tariff Act;

(i)  pollution control equipment;

(i)  components, spares and accessories of the goods specified at (i) and (ii);
(iv)  moulds and dies, jigs and fixtures;
(v)  refractories and refractory materials;
(vi)  tubes and pipes and fittings thereof;
(vii)  storage tank, and
(viii)  motor vehicles other than those falling under tariff headings 8702, 8703, 8704, 8711
and their chassis [but including dumpers and tippers]
used -
1. in the factory of the manufacturer of the final products, but does not include any
equipment or appliance used in an office; or
(1A) outside the factory of the manufacturer of the final products for generation of electricity
for captive use within the factory; or]
2. for providing output service;
(B) motor vehicle designed for transportation of goods including their chassis registered in the
name of the service provider, when used for -

() Providing an output service of renting of such motor vehicle; or

(i) Transportation of inputs and capital goods used for providing an output service; or

(i) Providing an output service of courier agency;

(C) motor vehicle designed to carry passengers including their chassis, registered in the name
of the provider of service, when used for providing output service of -

(i) transportation of passengers; or

(i)  renting of such motor vehicle; or

(i)  imparting motor driving skills;

(D) components, spares and accessories of motor vehicles which are capital goods for the
assessee;

Following goods fall under tariff heading 8702, 8703, 8704 & 8711

Tariff Heading Description of Goods

8702 Motor vehicles for the transport of 10 or more persons including driver
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8703 Motor cars & other motor vehicles principally designed for the transport
of

persons (other than 8702) including station wagons & racing cars

8704 Motor vehicles for transport of goods (for e.g. dumpers, lorries, trucks
etc.)
8711 Motor cycles (including Mopeds) & cycles fitted with an auxiliary motor

with or without side-cars.

Other Important Issues/Points:

U Capital goods do not include equipment or appliances used in an office but includes capital
goods used for providing output services.

U Dumpers and tippers falling under chapter 87 are eligible as capital goods for providers of
service.

U Capital goods procured on hire purchase or lease or loan are also eligible for Cenvat as per
rule 4(3) of Cenvat Credit Rules.

U If capital goods are used exclusively for exempted final products and output services, it is
not eligible.

U Depreciation cannot be availed on Cenvat portion. Ex: if the cost of the capital asset is
Rs.10K including duty of Rs.1K then depreciation should be claimed only on Rs.9K.

U Entire credit is available if capital goods are used partially for providing output service.

When can the credit be availed on capital goods?

50% of the Cenvat Credit can be availed on receipt of the goods in the factory on the basis of
Excise Invoice or Bill of Entry (in case of import of goods) or any other document or supporting
as per Rule

9 of CCR, 2004 and internal records (GRN receipt note). Balance in the subsequent Financial
Year. In case assessee has taken SSI exemption benefit, then he can avail 100% Cenvat credit
on the receipt of the goods in the factory/premises.

Input Rule 2(k):

Inclusions
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U All goods used in the factory by the manufacturer of the final product & all goods
used for providing any output service.

U Any goods including accessories cleared along with the final product and goods used
for providing free warranty

U Goods used for generation of electricity or steam for captive use also constitute
inputs.

U All goods used for providing any output service.

Exclusions

U Light diesel ail, high speed diesel oil, Motor spirit commonly known as petrol

U Any goods used for (a) the construction or execution of works contract of a building or
a civil structure or (b) laying of foundation or making of structure for support of capital
goods,
Except for provision of service portion in execution of works contract or construction
services as listed under 66E(b) of the Act w.e.f. 1-7-2012

U Capital goods except when used as parts and components in manufacture of final
products and also donot include motor vehicle.

U Goods sued primarily for personal use or consumption of any employee including food

items etc.

0 Goods having no relationship with whatsoever with the manufacture of final product.

Inputs for construction excluded under clause (B) of the input definition:

Any goods used for (a) the construction or execution of works contract of a building or a civil
structure or (b) laying of foundation or making of structure for support of capital goods.
However, service provider who is undertaking these activities is entitled for the credit of excise
duty paid, if the service provided by him is taxable under service portion in the execution of a

works contract or construction service.

Eligible Input goods for service providers
Duty paid on input goods by service provider while providing the taxable service is also eligible
for Cenvat credit, but there are some restrictions. In the definition of input goods it is clearly

mentioned




Page |30

that any goods used directly for providing taxable services are eligible for taking Cenvat credit.
When can the credit be availed on Inputs?

100% of the Cenvat Credit can be availed on receipt of the goods in the factory or premises on
the basis of Excise Invoice or Bill of Entry (in case of import of goods) or any other document or
supporting as per Rule 9 of CCR, 2004 and internal records (GRN receipt note).

As such removal of Capital Goods/Inputs

Rule 3(5) deals with the provisions of as such removals. Cenvat Credit on inputs/capital goods
are availed once the goods are received in to the factory/premises. In the following situations
the same might have sent outside the factory:

a. Sale or disposal

b. Rejection in case of quality or other reasons.

Where the inputs/capital goods are removed as such or after partial processing as sale or
disposal from factory/premises by a manufacturer or output service provider, he shall pay an
amount equal to the credit availed in respect of such inputs or capital goods and such removal
shall be made under the cover of an invoice as per Rule 9 of CCR, 2004.

Removal of capital goods after use

If the capital goods, on which Cenvat credit has been taken, are removed after being used,
whether as capital goods or as scrap or waste by a manufacturer or provider of output services

shall pay an amount (not excise duty)

i.  Equal to Original Cenvat Credit taken, as reduced by prescribed percentage on the basis of
number of years used or

i. Equal to excise duty payable on transaction value, whichever is higher.

Percentage should be calculated by straight line method as specified below:

a) For computer and computer peripherals:

For each quarter in the first year @ 10%

For each quarter in the second year @ 8%

For each quarter in the third year @ 5%
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For each quarter in the fourth and fifth year @ 1%

U By the end of fifth year, the Cenvat credit value becomes NIL.

0 The buyer can avail Cenvat <c¢credit of the
removed or cleared as per Rule 3(5) and Rule 3(5A) as per Rule 3(6) of the CCR,
2004. Hence, seller should clear the goods

U The above provisions do not apply if Cenvat credit was not taken. The provision
applies only if Cenvat credit was availed on the capital goods. Otherwise, no duty is
payable.

U Interms of sub-rule 5(B), where input or capital goods (Capital goods which have not
been put to use) on which CENVAT credit has been taken is written off fully/partially
or any provision has been made in the books of accounts to write off fully/partially the
manufacturer shall pay an amount equivalent to the CENVAT credit taken in respect
of the said input or capital goods.

Provided if the above said input or capital goods is subsequently used in the manufacture of
final product or the provision of output services, the manufacturer or output service provider

shall be entitled to take the credit of the amount equivalent to Cenvat credit paid earlier.

ANALYSIS OF INPUT SERVICE

Definition of Input Service w.e.f. 01.07.2012
Rule 2(l) of CENVAT Credit Rules, 204 def i nes “input service” as:

ANY SERVICE

Used by a provider of output service for providing output service; or

Used by a manufacturer, whether directly or indirectly, in or in relation to

Y the manufacture of final product and

Y clearance of final products upto the place of removal

and includes service used in relation to,

Y Modernization, Renovation or repair of a factory, premises of provider of output
service or an office relating to such factory/ premises,
Y Advertisement or Sales promotion,

Y Market research,




Page |32

Storage upto the place of removal,
Procurement of input,

Accounting, Auditing, Financing,
Recruitment and Quality control,
Credit rating, Computer networking,
Coaching and training,

Computer networking

Credit rating,

Share registry,

Security, Business exhibition,

Legal service,

D N NS S NS S S S e

Inward transportation of input or capital goods and outward transportation upto the

place of removal.

But Excludes

(A) Following declared services:

Y Service portion in the execution of works contract,
Y  Construction services including services listed under clause (b) of section 66E of
the Finance Act- Declared Service

in so far as they are used for

Y construction or execution of works contract of a building or a civil structure or a
part thereof; of
Y laying of foundation or making of structures for support of capital goods,

EXCEPT for the provision of one or more of the specified service.

(B) Following specified services:

Y Renting of motor vehicle — in so far as they relate to a motor vehicle which is not
a capital goods

Y General insurance service, servicing, repair and maintenance- in so far as they

relate to a motor vehicle which is not a capital goods,
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EXCEPT when used by,

Y manufacturer of a motor vehicle,

Y Insurance company in respect of motor vehicle insured or reinsured.

(C) Services such as those provided in relation to

Y  Outdoor catering,

Y Beauty treatment, health service, cosmetic and plastic surgery,

Y Membership of a club, Health and fitness centre,

Y Life insurance, Health insurance and

Y Travel benefit is extended to employees on vacation such as leave or home travel

concession,
When such services are used primarily for PERSONAL USE or consumption of any
EMPLOYEE.

The above exclusion is only when such services are used primarily for personal use or
consumption of any employee. This exclusion will not apply in other cases. For example,
outdoor catering for ‘sales promotion’ woul
is not employee) would be eligible. Corporate club membership (without naming any specific
employee) should be eligible. The condition that these services must be used primarily for
personal use or consumption of employees is essential. For example, say the company X

organi zes Distributor

d

s d outdoar catering és olitamed.wih the h

Di stributor’s conference, there wild| be some

dinner along with the distributors. The services are not primarily meant for personal use. The
services of outdoor cateringar e provi ded as incident al t o

the credit of service tax paid on such outdoor catering would be available as credit to M/s X.

x The limb “such as activities in relation to business” which was present in the earlier
definition has been deleted w.e.f 01.04.2011 thereby narrowing the base of the credit.
This amendment is a move away from GST which presupposes seamless credit. On
the one hand the revenue wants tax on all the activities whereas if it comes to credit

there is lot of restrictions, which is in line with the principles of GST.

Di

be

S €

e

st
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The study of definition reveals that there are three portions in the definition. In the first part, the
definition is general and provides eligibility for all input services, which have direct nexus to the
output service. In such cases the usage may be questioned. The second part specifically lists
those activities which cannot be directly linked to the output services due to their general
use. Plain reading leads to the conclusion that there is no need to establish the fact of such
service being used for taxable output services before availing credit. However, there are certain
other provisions, which may impose restriction on such services, which are used in exempted
services, either in part or full. Therefore the link may be necessary for the services put forth in
the second part also.

The inclusive definition is for the purpose of extending the scope of the definition of input service
and not to restrict the scope of definition given in the input service.

The third portion is a specific exclusion in certain cases, which the law maker does not intend to
provide the credit of the same.

Eligibility of various services as input services

Based on aforesaid discussions, following is summary of various input services eligible and not

eligible. Of course, litigation is inevitable in many cases.

Eligible Credits

1. Eligible - Specifically included in definition

Accounting Expenses

1 Advertisement (may be for recruitment, tenders, sales promotion, legal notices etc. as no
restriction)

1 Auditing Service

9 Banking and other financial services — Covered under financing

1 Brand Ambassadors — Under Sales promotion

1 Business exhibition

1 Commercial Coaching and training

T Commission Agent-* sal es promoti on’ or ‘procuremen

1 Computer networking

1 Credit rating
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Leasing

Market Research
Quiality Control
Recruitment

Sales Promotion Expenses

Share registry

Showroom Expenses

=A =4 =4 =4 =4 4 4 4 4 4 4 -4 4 -4 I

Training

Financing (Bank charges, Lease, Hire Purchase)
Hire purchase — Under financing
Inward transport-’ | ndvatrr ansportation of inputs or

Legal Consultancy — covered under legal services

Procurement Expenses — Procurement of inputs

Security at factory, offices, godown, residential colonies

Storage of inputs and final products

1. Eligible if...

Air travel of employees

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,

financing, computer networking

Airport Service

Not eligible if used for construction of a building or a civil
structure or a part thereof, or laying of foundation or making
of structures for support of capital goods. If the service is
used for other purposes, e.g. for aircrafts, provided to
importer/exporter or to CHA, it would be eligible.

The service is also eligible in case of construction or works

contract services or port or airport services.

Architect Services

Not eligible if used for construction of a building or a civil
structure or a part thereof, or laying of foundation or making

of structures for support of capital goods. If the service is
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used for other purposes, e.g. finishing services, repair,
alteration or restoration, these should be eligible.
The service is also eligible in case of construction or works

contract services or port or airport services.

Business Support

Service

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,

financing, computer networking

Clearing & Forwarding

Agent

Eligible for inputs and for final products upto place of

removal (port is place of removal for export)

Club Membership

Specifically excluded for employee — Hence not eligible
[Club membership fee of a director (who is not employee)
would be eligible. Similarly, corporate membership of a club

(not in name of any particular employee) should be eligible]

Consignment

expenses

Eligible as consignment

when sale is from depot

Construction of a
building or a civil

structure or a part

Not eligible if used for construction of a building or a civil
structure or a part thereof, or laying of foundation or making
of structures for support of capital goods. If the service is

thereof used for other purposes, e.g. finishing services, repair,
alteration or restoration, these should be eligible.
The service is also eligible in case of construction or works
contract services or port or airport services.

Construction of Not eligible if used for construction of a building or a civil

residential complex

structure or a part thereof, or laying of foundation or making
of structures for support of capital goods. If the service is
used for other purposes, e.g. finishing services, repair,
alteration or restoration, these should be eligible.

The service is also eligible in case of construction or works

contract services or port or airport services.

Consulting -

Eligible if in relation to manufacture or provision of taxable

agen
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Engineering, goods/services, modernization or repairs of factory or

management office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,
financing, computer networking

Courier Eligible if related to modernization or repairs of factory or

office, accounts, financing, procurement of inputs, sales
promotion, inward and outward transportation, share

registry, recruitment, legal services

Customs House Agent

Eligible for procurement of inputs and also for exports as

port is place of removal for export

‘

Depot expenses Eligible as depot i s pl ace
depot . I n other cases, may b

Erection, Eligible since in relation to manufacture or provision of

commissioning or taxable goods/services

installation

Gardening Eligible only if done as a statutory requirement (since it can

be argued that the service is used in relation to
manufacture, as manufacture would be impossible if the
statutory requirement is not met) or if in relation to
modernization or renovation of factory or office, otherwise

not eligible.

General Insurance for
machinery, building
and transportation of
inputs, capital goods
and final products upto
place of removal
(except motor vehicle
— see discussions
above for meaning of

motor vehi

C

Eligible as in relation to manufacture, provision of taxable
services, procurement of inputs, transportation of inputs

and final products
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Information

Technology Software

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,

financing, computer networking

Insurance for
machinery, building
and transportation of
inputs, capital goods
and final products upto
place of removal
(except insurance of

motor vehicle)

Eligible as in relation to manufacture, provision of taxable
services, procurement of inputs, transportation of inputs

and final products.

Intellectual  Property

Eligible if in relation to manufacture or provision of taxable

Service goods/services, quality control, sales promotion, computer
networking
Job work Eligible if in relation to manufacture or provision of taxable

goods/services, modernization or repairs of factory or

office, storage, quality control, computer networking

Labour contractor

Eligible if in relation to manufacture or provision of service
or modernization or repairs of factory or office, accounts,
financing, procurement of inputs, sales promotion, inward
and outward transportation, share registry, recruitment,

legal services

Maintenance and

repairs

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, except of motor vehicles

(see discussions above for m

Mandap Keeper

Eligible if in relation to recruitment, accounts, audit, sales
promotion, procurement of inputs, legal services, financing,

computer networking

Manpower recruitment

Eligible if in relation to manufacture or provision of taxable
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and supply

goods/services, modernization or repairs of factory or
office, recruitment, storage, quality control, accounts, sales

promotion, financing, computer networking

Mobile phones (even if
in name of employees,

if endorsed in favour of

employer and
reimbursed by
employer)

Eligible if related to modernization or repairs of factory or
office, accounts, financing, procurement of inputs, sales
promotion, inward and outward transportation, share
registry, recruitment, legal services but not for personal
use of employees

Port Service

Not eligible if used for construction of a building or a civil
structure or a part thereof, or laying of foundation or making
of structures for support of capital goods. If the service is
used for other purposes, e.g. provided to CHA, ships,
importers/exporters, these should be eligible.

The service is also eligible in case of construction or works

contract services or port or airport services.

Renovation of factory
or office building

Renovation of a factory, premises of provider of output
service or an office relating to such factory or premises is
eligible

Renting of immovable

property

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,

financing, computer networking

Repairs of factory or

office building

Repairs of a factory, premises of provider of output service

or an office relating to such factory or premises are eligible

Software

Eligible if in relation to manufacture or provision of taxable
goods/services, modernization or repairs of factory or
office, storage, quality control, recruitment, accounts, audit,

sales promotion, financing, computer networking

Supply of tangible

goods for use service

Eligible if in relation to manufacture or provision of taxable

goods/services, modernization or repairs of factory or
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office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,
financing, computer networking.

However, supply of motor vehicle for use is not eligible —

see discussions above for me

Telephones and
telephones at
residence of
employees

Eligible if related to modernization or repairs of factory or
office, accounts, financing, procurement of inputs, sales
promotion, inward and outward transportation, share
registry, recruitment, legal services but not for personal

use of employees

Travel by air, road or

water except by motor

Eligible if in relation to manufacture or provision of taxable

goods/services, modernization or repairs of factory or

vehicle office, storage, quality control, recruitment, accounts, audit,
sales promotion, procurement of inputs, legal services,
financing, computer networking

Works Contract Not eligible if used for construction of a building or a civil

Service structure or a part thereof, or laying of foundation or making

of structures for support of capital goods. If the service is
used for other purposes, e.g. finishing services, repair,
alteration or restoration, these should be eligible.

The service is also eligible in case of construction or works

contract services or port or airport services.

Ineligible Credits

Beauty Treatment

Specifically excluded — Hence not eligible

Canteen Expenses for

employees

Not Eligible as specifically excluded

Foundation or support of

capital goods

Specifically excluded — Hence not eligible except for

construction or works contract service

General Insurance of

motor vehicles

Specifically excluded — Hence not eligible except
where motor vehicle is eligible as capital goods — see

di scussions above for me an




Page |41

Health Insurance

Insurance of employees not eligible [Insurance of a

director (who is not employee) would be eligible]

Insurance (Life or Health)

Insurance of employees not eligible [Insurance of a
director (who is not employee) would be eligible]

Life Insurance

Insurance of employees not eligible [Insurance of a
director (who is not employee) would be eligible]

Related
Expenses (earlier termed

Motor Vehicle

as authorized station

services)

Specifically excluded — Hence not eligible except
where motor vehicle is eligible as capital goods (see

di scussions above for me an

Outdoor catering

Not eligible when given to employee — should be
eligible if used for sales promotion, training, auditing
(e.g. giving lunch to auditors), legal services, security

or to directors who are not employees

Personal Insurance of Not eligible
employees
Realer Estate  Agent May not be eligible

service

Renting of a cab

Specifically excluded — Hence not eligible except
where motor vehicle is eligible as capital goods - — see
di scussions above for mean
be eligible if charged by auditor, legal adviser or
consulting engineer as part of their services, but they
themselves will not be eligible for Cenvat credit on

these services)

Repairs of motor vehicles

Specifically excluded — Hence not eligible except
where motor vehicle is eligible as capital goods — see
above for

di scussions me an

Residential

Colony/quarters Expenses

Not eligible except security and legal services

Residential Complex

Specifically excluded — Hence not eligible except for

construction or works contract service
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Transport charges for Not eligible as specifically excluded

transport of employees

CONCLUSION:

Thus, the definition of “input service'’ whi ch
2011 amendment has brought in multiple limitations which may give another shape to the world

of litigation.

Although, the Finance Minister, in his budget speech, stated that the amendments were

intended to achieve a more realistic balance
har monies the provisions of the scheme across
amendments are playing a limited over match of T-20 vis-a-vis the wide scoped test match of

GST.

It would be disappointing but true to mention that taxpayers will now be able to offset
significantly lesser input tax credits than before. Amongst other painful amendments, omitting
sub-rule (5) of Rule 6 in CENVAT Credit Rules and henceforth 100 per cent credit of specified

services cannot be availed on common input services.

Also, it would be interesting to note the reaction of the industry losing the CENVAT Credit on
services which are received prior to commencement of manufacture/provision of output services
including the input services relating to setting up a factory.

The Rules are always amended for simplification of laws but they always lead to five steps
ahead to the current complication and litigation. Indeed, the proposals undo plethora of Tribunal
and Court rulings that had extended the benefit of tax credits to several inputs/input services

which now stand excluded.

\
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CLASSIFICATION OF TAXABLE SERVICES

As more and more services are brought under the service tax net, it is more likely than not that
a service may merit classification under more than one headings. For example, Construction
Service vs. Works Contract Service, Business Auxiliary vs. Business Support Services, etc. The
cardinal principle of taxation is that there should not be double taxation of the same transaction
(atleast under the same statute). Thus, in case of overlapping services which are prima facie
classifiable under more than one category of services, the principles of classification have to be

invoked and service tax is payable only once.

PRINCIPLES OF CLASSIFICATION

Section 65A provides for classification of taxable services on the basis of the definition of
taxable services under various categories. In case a taxable service is prima facie taxable under

2 or more categories, the basic principles of classification would be as follows:

a. The category which provides most specific description shall be preferred to a category
providing a more general description; For example, a hotel rents out a conference room
for an official conference where lunch is also served. It can be classified as 'mandap
keeper' or 'convention service'. Between these two entries, 'convention service' is more
specific as it covers only conventions which are like official functions. '‘Mandap keeper' is
general description as it includes official, social as well as business functions. Hence,
such service will be a ‘convention service'.

b. Composite services, consisting of a combination of different services, which cannot be
classified in a manner specified in clause (a), shall be classified under the category
which gives them their essential character; for example, if a consulting engineer
prepares the customized drawings and designs for a plant and also trains the staff for
the use of such drawings and designs, the training fees will be liable to service tax under
the category of "consulting engineers" and not "commercial coaching and training"

c. Where the first two methods [(a) and (b) above] falil, the classification will be under the
category which occurs first in the statute i.e. which defines 'taxable service' amongst

those categories which merit equal consideration.
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It should be noted that for invoking the principles of classification, the transaction has to
be covered under more than one service category. If a particular transaction can be
classified only under one category, one cannot take recourse to the principles of
classification. At the same time, it may be noted that what is specifically kept out of a
levy by the legislature under one category cannot be subjected to tax by the revenue
administration under another entry.

In general, the Tribunals have held that the introduction of a new category of
taxable service to specifically cover a transaction implies that the said transaction was
not liable under any other service category prior to the said date. It may be interesting to
refer to the following decisions in this regard:

1. Inspection Services not covered under Consulting Engineering Services

2. Mining Services not covered under Supply of Tangible Goods Services

3. Renting Services not covered under Port Services

4. Air Transport not covered under Cargo Handling Services

5. Share Transfer Agent not covered under Business Auxiliary Services

6. ATM Installation not covered under Erection, Commissioning and Installation
Services

7. Space Selling Services not covered under Advertising Agency Services

8. Scientific and Technical Consultancy Services not covered under Consulting
Engineering Services

However, in certain cases, this principle has not been accepted by the Tribunals.

NEED FOR A PROPER CLASSIFICATION

Often services provided consist of more than one service. In such cases, it is important to
decide, for the purpose of classification of services, whether each element of the transaction
should be treated separately or as a single composite transaction, albeit, made up of two or
more separate services. A composite service, even if it consists of more than one service,
should be treated as a single service based on the main or principal service and accordingly
classified. The decision is to be made on question of facts and law. It will not make a difference
if the tax rates of the components are the same as that of the principal service. The problem
may arise when some elements are taxable and others are exempt. While taking a view, both

the form and substance of the transaction are to be taken into account. The guiding principle is
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to identify the essential features of the transaction. The method of charging does not in itself

determine whether the service provided is a single service or multiple services.

Correct classification of service into a particular service is important for the following reasons:

1.
2.

The category of service determines the effective date of liability.

It may also be possible that a transaction is covered under a specific service category

but is exempted through a notification.

The classification may be important because certain service categories include a

presumptive abatement scheme, which may be effectively used by the assessee.

The classification may also be important since export/import of services is defined

differently for different categories of taxable services.

The classification of service may also be relevant for the service recipient as the

requirement of maintenance of one-to-one correlation has been relaxed in certain

categories of taxable services
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SERVICE TAX DETERMINATION OF VALUE
PRINCIPLES OF VALUATION OF TAXABLE SERVICE

Section 67 of the Finance Act, 1994 provides for the valuation of taxable service. Sub section
(1) thereof visualizes three alternate situations as summarised in the table below:

(i) | where the provision of service is for a gross amount charged by the service provider

consideration in money for such service provided or to be provided by
him

(i) | where the provision of service is for a such amount in money, with the addition of
consideration not wholly or partly service tax charged, as is equivalent to the
consisting of money consideration

(i) | where the provision of service is for a the amount as may be determined in the
consideration which is not ascertainable | prescribed manner

Sub-section (2) permits the assessee to calculate service tax based on reverse working in a
situation where in the amount charged is inclusive of service tax.

Sub section (3) defines the gross amount to include any amount received towards the taxable
service before, during or after provision of such service.

Sub section (4) then empowers the Central Government to prescribe rules to determine the
value of taxable services. In exercise of these powers, the Central Government has already
prescribed the Service Tax (Determination of Value) Rules, 2006 effective from 19.04.2006 to
determine the value of taxable services.

In view of the comprehensive provisions on value of taxable services, all the circulars issued
relating to value of taxable services are withdrawn.

The entire law pertaining to valuation of services can be easily understood through the following

flowchart:

Wholly in Wholly or Partly Not
Money not in Money Ascertainable

Similar services not provided —
market value as determined by
the assessee - Cannot be lower
than the cost of provision of
theservices

Gross Amount Similar

charged — even Services
if the amount Provided to

charged is low third party

AS may be
prescribed
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As shall be evident from the above chart, the rules of notional valuation are triggered in
situations where in the consideration is not wholly or partly in money. Situations of barter would
therefore be clearly covered under this provision where-in there are exchanges of goods and
services against the provision of service. Therefore, in such cases, one has to value the
transaction based on similar services provided to third parties. Where the service tax is charged
on the basis of similar services provided by the same person, the same should be based on a
normal transaction between two independent persons at an arm's length price.

In case there are no situations of similar services provided to a third person at an arm's length
price, the service provider shall determine the equivalent money value of such consideration
which shall, in no case be less than the cost of provision of such taxable service.

Where there are adequate reasons warranting verification of the value adopted by the service
provider for payment of service tax, rule 4(2) specifically enables verification of records in such
cases. However, such verification should be undertaken only after the written instructions from
the Divisional AC/DC. After verification of the records, if the department is of the view that the
value so determined and adopted for payment of service tax warrants revision, the issue

should be decided after issue of show cause notice and observing the prescribed procedures.
Before issuing any show cause notice on matters relating to valuation, concurrence of

Commissioner should be obtained.
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SERVICE TAX ADMINISTRATION
By Mourya G Srinivas
Vetted by CA Mahadev

Introduction

The service tax is administered by Excise Department

As per rule 3 of Service Tax Rules, CBEC may appoint such Central Excise Officers as it thinks
fit for exercising powers under Chapter V of the Finance Act, 1994 within such local limits as
assigned to them.

Chapter V of the Finance Act, 1994, introduced Service Tax in India in 1994. The Central
Board of Excise & Customs (CBEC), Department of Revenue, Ministry of Finance, deals with
the task of formulation of policy concerning levy and collection of Service Tax. The Directorate
of Service Tax located at Mumbai assists the CBEC. The Service Tax is being administered by
various Central Excise Commissionerate spread across the country. The jurisdiction of each
Commissionerate has been specified vide Notf. No. 14/2002-CE (NT) as amended from time to
time. However, there are six Commissionerates located at metropolitan cities of Delhi,
Mumbai, Kolkata, Chennai, Ahmadabad and Bangalore, which deal exclusively with work
related to Service Tax. The jurisdictional Chief Commissionerate of Central Excise supervises
these Commissionerate. Each Commissionerate consists of 3 to 5 divisions with each division

consisting of a number of range offices.

The powers and duties of its officers and employees

The powers and duties of the officers are derived from the Chapter V of the Finance Act 1994

and Service Tax Rules 1994 and are as enumerated below:-
Commissioner (Group A) Head of Department powers

Adjudication *

Centralized registration in r/o units
located within the jurisdiction of the
Commissionerate

1 Powers of revision/review
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1 Pre audit/post audit of rebate/refund

claims.

Joint/Addl. Commissioner (Group A)
Adjudication *

Administrative supervision over Division

Asstt. Commissioner/Dy. Commissioner (Group A) Head of office powers

& Statutory powers under the Act

Adjudication *
Provisional assessment

Sanctioning of rebate / refund claims.

= =4 -4 =

Work related to audit / anti evasion.

* Adjudication powers are allocated with reference to monetary limits and have been
notified vide Notification No. 30/2005-ST dt. 10.8.05 consequent to amendment made in
the Finance Act, 2005.

Superintendent (Group B, Executive) Registration,

9 scrutiny of return
1 surveys

9 anti evasion checks / enquiries

Besides Superintendents there are Group C executive officers of the rank of Inspectors,
Group B & C ministerial officers and Group D officers in each Commissionerate.

The procedure followed in the decision making process including channels of

supervision and accountability

1. The Commissionerate is headed by the Commissioner who is the supervisory head and final
decision-making authority with regard to any disputes arising regarding the levy of Service

Tax on any service. The Joint/Additional Commissioner assists the Commissioner. Further,
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the Commissionerate consists of division headed by the Asstt./Dy.Commissioner. The

Superintendent assisted by the Inspector looks after each range office of the division.

Registration- the Service Tax assessee is required to apply for registration to the
jurisdictional range superintendent who is responsible for granting the registration
certificate. However, the Commissioner is granting centralized registration to
an assessee having two or more offices located within the jurisdiction of the
Commissionerate. The Chief Commissioner of Central Excise is responsible for granting
centralized registration in r/o offices located within two or more Commissionerates and the
Director General of Service Tax is responsible for granting centralized registration in r/o

offices located within two or more zones.

The Service Tax returns filed by the assessee after self-assessment are checked by the
Inspector and put up to the Superintendent. For any dispute, arisinga SCN to

the assessee is issued by the Asstt./Dy.Commissioner of the division.

Provisional assessment of service tax liability can be allowed by the Asstt./Dy.
Commissioner of the division. The Asstt. / Dy. Commissioner is required to finalize the
assessment after calling for such documents or records, as he may consider necessary or

proper in the circumstances of the case.

Adjudication - Departmental action against an assessee starts with a Show Cause Notice by
the department. Normally thirty days time is given to reply to the Show Cause
Notice. Based on the reply and further submissions at a personal hearing which
the assessee can demand, the Central Excise Officer (Asstt./Dy Commissioner) passes an
order. This order is called an order-in-original or an adjudication order. Against this order,
an appeal can be filed under Section 85, with the Commissioner (Appeals). The
jurisdictional Commissioner can also suo-motu or otherwise revise the order of the Assistant
Commissioner/Dy.Commissioner under Section 84. After the Commissioner (Appeals), the
next channel is the Customs, Excise and Service Tax Appellate Tribunal (CESTAT). From
the Tribunal on a question of law appeal can be made to the High Court and from there to

the Supreme Court. With regard to question of fact Tribunal is the final fact finding authority.
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6. Refund/Rebate- The assessee may also apply for refund wherever he paid the service tax
more than the tax assessed or payable. Such refund can be made in accordance with the
provisions of Section 11B of Central Excise Act, 1994 as made applicable to Service Tax by
virtue of Section 83 of the Finance Act, 1994. The Asstt./Dy.Commissioner of the
jurisdictional division office is the authority to whom the claim for refund is to be filed and is
the sanctioning authority. However, all claims above Rs. 5 lakhs are required to be pre-
audited and all refund claims are required to be post audited by the Commissioner.

7. Audit- Audit of the Service Tax assessee is being conducted as per norms prescribed by
the Department. A service tax audit cell is functioning headed by the Joint/AddI.
Commissioner under the overall supervision of the Commissioner. A team of officers

comprising of Superintendents and Inspectors is conducting the audit of all units.
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EXEMPTIONS

Introduction

Service tax is now taxed based on the negative list, and most of the transactions would get
covered under tax net, it is essential to issue certain exemptions and concessions considering

the need of the economy and public policy.

The service provider liable to pay service tax would be interested to understand to know the
availability of any exemption or concession. While examining the applicability of service tax, the
interpretation beneficial to the assessee would be preferred. However when the assessee
wishes to avail the benefit of any exemption notification, it goes otherwise i.e. benefit would be
towards revenue. Therefore, any person who is intending to avail exemption should ensure that
all the conditions specified in the respective notification are substantially complied. Otherwise,
the exemption may be denied resulting in payment of service tax with out of pocket expenses
added with interest and penalties if applicable.

Since all activities are covered under the definition of service, the true test for taxability can be
determined by checking if the activity is covered under the negative list or exemptions. If the
activity is not sheltered under the negative list or exemptions, it is a taxable service, thus making
the ambit of service tax very wide. Exemptions are brought about in the mega exemption
Notification No. 25/12 dt. 20.06.2012.

What is meant by Small Service Provider?

A service provider is referred to as the small service provider if the amount of taxable service in
the previous year does not exceed Rs.10 lakh. Here for claiming exemption previous year
receipts are important for working out the applicability of exemption to a specific service
provider, whether the service provider will fall in the exemption list or not. This mechanism of

exemption can be understood with some of instances narrated hereunder.

1. Ifin the previous financial year the aggregate value of taxable services provided by you was
less than Rs.10 lakh and in the present financial year the aggregate value of taxable

services provided by you is also less than Rs.10lakh. Then no need to pay service tax.




2.

3.
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If in the previous financial year aggregate value of taxable services provided was less than
10 lakh but this year aggregate value of taxable services provided is more than 10 lakh them
you start paying service tax after crossing the threshold of Rs 10 lakh.

If in the previous financial year aggregate value of taxable services provided was more than

10 lakh then you start paying service tax from rupee one for this year.

To whom this exemption is available

The exemption of small service provider is available to all type of person-The basic exemption is

not restricted only to individual or partnership firm but it is available to all assessees.

Conditions to be fulfilled by service provider to avail the exemption of small service

providers

1)

2)

3)

4)

5)

6)

Taxable service provider has the option not to avail the said exemption and pay service tax
on the taxable service and such option are exercised in a financial year shall not be

withdrawn during the remaining part of such financial year ;

The provider of taxable service shall not avail Cenvat credit under Rule 3 of the Cenvat

Credit Rules 2004, during the period in which the service provider avail exemption.

The provider of taxable service shall avail CENVAT Credit only on such inputs or input
services received on or after the date on which the service provider starts paying service tax

and used for provision of taxable services on which service tax is payable.

The provider of taxable service shall be required to pay an amount equivalent to the
CENVAT credit taken by him, if any, in respect of such inputs lying in stock or in process on

the date on which he starts availing exemption under this notification.

The balance CENVAT Credit lying unutilized if any after the adjustment of credit under (4)
above, shall lapse on the day such service provider starts availing the exemption under this

notification.

This notification shall apply to the aggregate value of one or more taxable services provided

from one or more premises and not separately for each premises or each service.
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7) The aggregate value of taxable services rendered by a provider of such service from one or

more premises does not exceed Rs 10 lakhs in the preceding financial year.

Conditions when small service provider exemption will be non applicable

To the small service providers

1) Taxable service provided by a person under a brand name or trade name, whether
registered or not, of another person(refer to the explanation given below)
OR
2) Such value of taxable services in respect of which service tax shall be paid by recipient of
service (Reverse Charge) under section 68 (2) of Finance Act read with Service Tax Rules,
1994.

Reverse Charge Mechanism Working for Small Service Providers

As it is clear stated from the name itself THE REVERSE CHARGE means the obligation or
responsibility which is reversed on the other person.

And here we are talking about the responsibility of the service provider to pay tax which is
reversed on the other person i.e. on the service recipient.

Under section 68(2), services like insurance agent services, goods transport agency services,
sponsorship services etc were notified (vide Notification N0.30/2012-ST, dated 20.06.2012 and
Rule 2(1) (d) of service tax Rules, 1994) where the recipient is liable to pay tax for the entire
amount of service tax. Further, more Finance act, 1994 has been amended to empower the
central government to notify the services on which service tax shall be payable by the person
other than a service provider by specifying the extent of the service tax, which shall be payable
by such person and remaining part shall be payable by the service provider.

Now the gquestion is whether a service recipient liable to pay service tax would be entitled to
take the benefit of exemption notification providing exemption to Small Service Providers.

In the Notification No .33/2012-ST it has been specifically debarred the applicability of said
Notification to the person, who is liable to pay service tax on the value of taxable service as a
recipient of service in terms of section 68(2) of the Finance Act, 1994.

Another point to be taken care under reverse charge mechanism is that if service provider is

exempted being a small service provider (turnover less than Rs 10 lakhs) then he shall not be




Page |55

obliged to pay any tax. However, the service recipient will be obliged to pay under reverse
charge mechanism whether the amount of service received is a single penny. No exemption is

available to service recipient under small service provider exemption

The condition of exemption not to avail input tax credit

Generally, it is understood that service tax is to be paid after reducing cenvat credit for Input and
Input services used for providing taxable services. Rule 3 (1) of Cenvat Credit Rules, 2004
provides that-

A manufacturer or producer of final products or a provider of output service shall be allowed to
take credit of excise duty, service tax etc paid on any Input or Capital Good or Input services
used in providing output taxable services.

As per clause (iv) of Notification no 33/2012 which grants basic exemption limit of Rs 10 lakhs

providesthat—t he provider of taxable service shall a

or input services received, on or after the date on which the service provider starts paying
service tax, and used for the provision of

Above can be explained with an example- | f a person’
lakhs on 15th December, 2012 during financial year 2012-13, he will be required to pay on
taxable turnover in excess of Rs 10 lakhs on 5th January, 2013. He will be able to avail cenvat
credit for input and input services received in respect of excess amount over Rs 10 Lakhs.
Though, in fact, he must have received and paid for Input and Input services, and the same

must have been used in providing taxable services from 15th December, 2012.

Registration of small service providers

If we wish to avail the benefit of exemption there is no need of registration in case the taxable
service does not exceed Rs 9 lakhs. However, the government by exercising the power under
sub-section(2) of section 69 has specified that any provider of taxable services whose
aggregate value of taxable services from all premises in a financial year exceeds Rs 9 lakhs
shall make an application for registration under service tax even though he is not liable to pay

service tax .
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Whether a service provider availing exemption under small service provider can get

deregistered?

Yes, a service provider exempted under Notification N0.33/2012 can get himself deregistered
provided that taxable services should not exceed Rs 9 lakhs. Suppose a person provide taxable
services in 2012 (previous year) is 9.5 lakhs and in 2013 (current year) is 8 lakhs so he can get
deregistered in current year. But in the coming year i.e. 2014 if the taxable services are less
than Rs 9 lakhs then no need to get registered again but if in 2014 if the taxable services comes
to be 11 lakhs which is more than Rs 9 lakhs then the person again has to get registered with
the department. So the facility is made available at the ACES regarding the re-activation of the

old registration number, so that the process of getting registered again can be avoided.

Mega Exemption

Under the previous service tax law (i.e., law prevailing upto 30th of June, 2012) there were
totally around 88 exemption notifications. Though this new system of tax has come into effect
the need for exemptions is not obviated. Some of the existing exemptions have been built into
the negative list, while some are continued to be exempted in the current scenario under the
new category. For the sake of convenience and simplicity, most of the exemptions now forms a
part of one notification which is popularly called as 'Mega Exemption Notification' 25/2012-ST,
dated 20" June, 2012.

The Exemptions contained in the notification are discussed below in detail:

. Services provided to the United Nations or a specified international organization
This entry exempts all the services provided to the United Nations or a specified international
organization i.e., service recipient is UN or specified International Organization. There are no
specific conditions that have been given for claiming exemptions. It may be noted that though
the law makers have given the exemption for the services provided to a UN or specified
international organization, there is no such exemption given for the services provided by UN or
specified international organization.
lllustrative list of specified international organizations are as follows:

1. International Civil Aviation Organization

2. World Health Organization

3. International Labor Organization
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4. Food and Agriculture Organization of the United Nations
5. UN Educational, Scientific and Cultural Organization (UNESCO)
6. International Monetary Fund (IMF)
7. International Bank for Reconstruction and Development
8. Universal Postal Union

9. International Telecommunication Union

10. World Meteorological Organization

11. Permanent Central Opium Board

12. International Hydro graphic Bureau

13. Commissioner for Indus Waters, Government of Pakistan and his advisers and assistants
14. Asian African Legal Consultative Committee

15. Commonwealth Asia Pacific Youth Development Centre, Chandigarh

16. Delegation of Commission of European Community

17. Customs Co-operation Council

18. Asia Pacific Tele community

19. International Centre of Public Enterprises in Developing Countries, Ljubljana (Yugoslavia)
20. International Centre for Genetic Engineering and Biotechnology

21. Asian Development Bank

22. South Asian Association for Regional Co-operation

23. International Jute Organization, Dhaka, Bangladesh

2. Health care services
This entry exempts health care services by a clinical establishment, an authorized medical
practitioner or Para-medics.
In order to understand what exactly has been exempted, the following terms has to be
understood-

a. The term ‘health care services has been
any service by way of diagnosis or treatment or care for illness, injury, deformity,
abnormality or pregnancy in any recognized system of medicines in India and includes
services by way of transportation of the patient to and from a clinical establishment, but
does not include hair transplant or cosmetic or plastic surgery, except when undertaken to
restore or to reconstruct anatomy or functions of body affected due to congenital defects,

developmental abnormalities, injury or trauma.

de f
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b. Clinical Establishment as per clause 2(j) of the notification means hospital, nursing home,
clinic, sanatorium or any other institution by, whatever name called, that offers services or
facilities requiring diagnosis or treatment or care for illness, injury, deformity, abnormality
or pregnancy in any recognized system of medicines in India, or a place established as an
independent entity or a part of an establishment to carry out diagnostic or investigative

services of diseases.

c. “authorized medical practitioner” means a me
councils of the recognized system of medicines established or recognized by law in India
and includes a medical professional having the requisite qualification to practice in any
recognized system of medicines in India as per any law for the time being in force;

d ‘" Pameadi c s’ have not b e e n Howewdr, ithe enéaning of the same f i ¢ a
has been given by way of <clarification in CB
health care professionals, for example nursing staff, physiotherapists, technicians, lab
assistants etc. Services by them in a clinical establishment would be in the capacity of
employee and not provided in independent capacity and will thus be considered as
services by such clinical establishment. Similar services in independent capacity are also
exempted.

Issues:

a. There could be a number of services provided as auxiliary to health services such as
referral fee to and from doctors/ clinics/ diagnostics, non-medical services within a hospital
which are not medical services and therefore would be liable and not exempted.

b. The new technologies such as stem cell storage, medical insurance would also pose
challenges on whether they are medical services or not.

3. Services provided by cord blood banks by way of preservation of stem cells or any other
services in relation to such preservation

4. Services provided by operators of the Common Bio-medical Waste Treatment Facility to
a clinical establishment by way of treatment or disposal of bio-medical waste or the
processes incidental thereto.

5. Services by a veterinary clinic in relation to health care of animals or birds
The term ‘veterinary <c¢clinic’ has not been def in

in common parlance. Thus, generally it means a healthcare facility for care of birds and animals.

—
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6. Charitable Institutions
Services by an entity registered under section 12AA of the Income tax Act, 1961 (43 of 1961) by
way of charitable activities.
“Charitable activities” means activities rel
1. public health by way of -

(a) care or counselling of (i) terminally ill persons or persons with severe physical or
mental disability, (ii) persons afflicted with HIV or AIDS, or (iii) persons addicted to a
dependence-forming substance such as narcotics drugs or alcohol; or

(b) public awareness of preventive health, family planning or prevention of HIV
infection;

advancement of religion or spirituality;

3. advancement of educational programmes or skill development relating to,-

a. abandoned, orphaned or homeless children;

b. physically or mentally abused and traumatized persons;

C. prisoners; or

d. persons over the age of 65 years residing in a rural area,;

Preservation of environment including watershed, forests and wildlife; or

advancement of any other object of general public utility up to a value of twenty five lakh

rupees in a financial year subject to the condition that total value of such activities had

not exceeded twenty five lakhs rupees during the preceding financial year;

Analysis of the above-

If a Charitable Institution is rendering any activities falling under (i) to (iv) above, then the same
will be exempt from service tax without any limit. However, for the activities as mentioned in (v)
above, service tax is exempt upto Rs.25 lakhs in a financial year if the total value of such
services had not exceeded Rs.25 lakh during the preceding financial year. The later (v)

exemption would be available only if such activity is meant for general public and general public

is defined in the notification as ‘body of
quality of public or impersona | nature’
Issues:
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Activities for advancement of religion and spirituality could cover a whole gamut of events like
Satasangs, Prathanjali & other yoga awareness and training as they are more in nature of

spiritual than physical.

. Services provided for Religious purpose
This entry exempts the following service provided by any person-
(a) Service by way of renting of precincts of a religious place meant for general public, or

(b) Service by way of conduct of any religious ceremony.

Analysis of the entry

The natification vide clause 2(zb) has defined the term religious place as to a place which is
primarily meant for conduct of prayers or worship pertaining to a religion.

In the first limb of this entry, the essential aspects to be considered are:

(a) The place should be religious place,

(b) Religious place should be meant for general public.

This means there should be no restriction or limitation in normal conditions on any person
entering or leaving from the place.

The second limb covers the activity of priest, clergy, mullah, etc., providing services of
conducting of any religious ceremony. These functions may be for any of the religion. Also in the
case of Commissioner of Central Excise, Mangalore v. Krishnapur Mutt 2006 (3) S.T.R. 144
(Tri.-Bang.) it has been held that marriage is also a religious ceremony.

Issues:

At times a kalian mandapam has a temple within its premises. This may not be considered as a
“precincts” of a religious place. Ho we v a hall
dedicated for such ceremonies would be considered as within the precincts. The boundary wall
probably would also make a difference.

The westernization of Indian society may bring some questions on whether the ceremony is

social or religious.

. Services provided by Advocates
The entry reads as follows:
Services provided by-

(a) an arbitral tribunal to -

Ch
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i. any person other than a business entity; or
ii. a business entity with a turnover up to rupees ten lakh in the preceding financial year;
(b) an individual as an advocate or a partnership firm of advocates by way of legal services
to,-
i. an advocate or partnership firm of advocates providing legal services ;
ii. any person other than a business entity; or
iii. a business entity with a turnover up to rupees ten lakh in the preceding financial year; or
(c) A person represented on an arbitral tribunal to an arbitral tribunal.

Analysis of this entry-

The first part of this entry exempts the services provided by an Arbitral Tribunal to any person;
however, in case the recipient is a business entity then the exemption would be available only if
such entity is with a turnover wup to Rs. 10 | a
common parlance means the aggregate of the sale or service provided in a financial year.

As per the second limb, the service provider for claiming this service has to be an individual
advocate or could be a partnership firm having only advocates as a partners. Also, not every
service that is provided by an Advocate is exempt. The service that is exempted is legal
services. The term has not been defined and hence, it is very wide to cover the chamber
practice as well as court practice of an advocate.

The last part of this entry exempts the service provided by any person who is representing in an

arbitral tribunal to resolve dispute between parties.

Issues:
This service is liable:
a) If received by a business entity which has more than Rs. 10 lakhs turnover. In such
cases the entity would have to pay the tax and not the individual lawyer.
b) If provided by a corporate legal entity to anybody.

. Training or coaching in recreational activities

This notification exempts services by way of training or coaching in recreational activities

relating to arts, culture or sports. Recreational activities are often done for enjoyment,
amusement , or pl easure and are considered to be

not all recreational courses but has restricted the exemption to art, culture and sports only.
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However, it may be noted that where the activities of art, culture or sports are otherwise than for

recreational purposes then they would not be covered under the said exemption notification.

10. Educational Services
9 Services provided by Educational institutions to its students, faculty & staff
1 Only specified Services (listed below) received by the Educational institutions:
u Transportation
0] Catering
0] Security, cleaning and housekeeping
0] Services relating to admission or conduct of examination.

Certain services provided by way of education facilities have been included under negative list
of services under section 66D of the Act. Further this notification has been issued to exempt
other services related to educational institutions which are not included in the negative list. The
purpose of these exemptions is to ensure that the education sector is not burdened with

unnecessary tax.

Issues:

Thus, other than above services provided to an educational institute such as renting of
immovable property, faculty fee (other than salary), course development, other outsourced
service etc. would become liable. Further, all the services provided to an educational institution
except four services specified under above, will attract service tax. For the purpose of this
exemption, “educat i o rnmatitution previtingtsarvices specifiedimeclauses(l) a n
of section 66D of the Finance Act,1994.

11. Exemption for services provided in relation to skill development

Vide notification n0.13/2013, the services provided in relation to following are exempted:

i.  the National Skill Development Corporation set up by the Government of India;
ii. a Sector Skill Council approved by the National Skill Development Corporation;
iii. an assessment agency approved by the Sector Skill Council or the National SkKill

Development Corporation;
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iv.  atraining partner approved by the National Skill Development Corporation or the Sector
Skill Council in relation to (a) the National Skill Development Programme implemented
by the National Skill Development Corporation; or (b) a vocational skill development
course under the National Skill Certification and Monetary Reward Scheme; or (c) any

other Scheme implemented by the National Skill Development Corporation

12. Services received by a recognized sports body

The said notification exempts services provided by the following persons to a recognized sports
body from service tax:

(@) An individual as a player, referee, umpire, coach or a manager for participation in a

sporting event organized by a recognized sports body;

(b) One recognized sports body providing service to another sport body.
The essential condition for claiming exemption under this entry is that the service to be provided
should be only for participation in a tournament or championship organized by a recognized
sports body.

Issues:
Board of Cricket Control of India (BCCI) is a recognized sports body. However the Indian
Premier League (IPL) is not.

13. Sponsorship services to certain sports events
Sl. No. 11 of the said notification exempts the following services by way of sponsorship of
tournaments or championships when organized:-

(a) By a national sports federation, or its affiliated federations, where the participating teams
or individuals represent any district, state or zone

The condition for claiming this exemption is that, the participating teams or individuals of such
tournaments or championship shall represent their district, state or zone.

(b) By Association of Indian Universities, Inter-University Sports Board, School Games
Federation of India, All India Sports Council for the Deaf, Paralympics Committee of India,
Special Olympics Bharat

Any amount sponsored to the below mentioned organizations for the purposes of conducting
tournaments or championships are exempt from service tax:

0 Association of Indian Universities
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Inter-University Sports Board
School Games Federation of India
All India Sports Council for the Deaf

Paralympics Committee of India

O O o o o

Special Olympics Bharat

(c) By Central Civil Services Cultural and Sports Board
(d) As part of national games, by Indian Olympic Association
(e) Under Panchayat Yuva Kreeda Aur Khel Abhiyaan (PYKKA) Scheme.

14. Services to Government / Governmental Authority / Local Authority
This entry reads as Services provided to the Government, a local authority or a governmental
authority by way of construction, erection, commissioning, installation, completion, fitting out,
repair, maintenance, renovation, or alteration of -

b. a civil structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession;

c. a historical monument, archaeological site or remains of national importance,
archaeological excavation, or antiquity specified under the Ancient Monuments and
Archaeological Sites and Remains Act, 1958 (24 of 1958);

d. a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii) an art or
cultural establishment;

e. canal, dam or other irrigation works;

f. pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage treatment
or disposal; or

g. a residential complex predominantly meant for self-use or the use of their employees or
other persons specified in the Explanation 1 to clause 44 of section 65 B of the said Act;

This exemption natification intends to cover only services provided to specified

service recipient viz., Government, Local authority and Governmental authority.

15. Services to specified categories
The said notification exempts services provided by way of construction, erection,
commissioning, installation, completion, fitting out, repair, maintenance, renovation, or alteration
of -

(a)a road, bridge, tunnel, or terminal for road transportation for use by general public;
1 T




Page |65

(b)a civil structure or any other original works pertaining to a scheme under Jawaharlal Nehru
National Urban Renewal Mission or Rajiv Awaas Yojana;

(c)a building owned by an entity registered under section 12 AA of the Income tax Act,
1961(43 of 1961)and meant predominantly for religious use by general public;

(d)a pollution control or effluent treatment plant, except located as a part of a factory; or a
structure meant for funeral, burial or cremation of deceased,;

This exemption intends to cover the services provided by any person to any
person. Unlike the previous entry of exemption under Sl.no.12 the service recipient can be
any person. Therefore, the services provided by way of sub-contractor to the main
contractor is also covered subject that the service is of the nature described in this entry.

16. Construction of specified original works:

This category covers services by way of construction, erection, commissioning, or installation of
original works pertaining to,-
(a) an airport, port or railways, including monorail or metro;
(b) a single residential unit otherwise than as a part of a residential complex;
(c) low- cost houses up to a carpet area of 60 square metres per house in a housing project
approved by competent authority empowered un

der

Partnership’™ framed b ydUritaePokkitynAilesidtionyGowefnmedto usi m g

of India;

(d) post- harvest storage infrastructure for agricultural produce including a cold storages for
such purposes; or

(e) mechanized food grain handling system, machinery or equipment for units processing
agricultural produce as food stuff excluding alcoholic beverages;

Original work would mean —

1 All new constructions;

1 All types of additions and alterations to abandoned or damaged structures on land that are
required to make them workable;

9 Erection, commissioning or installation of plant, machinery or equipment or structures,

whether pre-fabricated or otherwise;

17. Temporary transfer or permitting the use or enjoyment of a copyright:
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This notification provides exemption in relation to temporary transfer or permitting the use or
enjoyment of a copyright covered under clauses (a) or (b) of sub-section (1) of section 13 of the
Indian Copyright Act, 1957 (14 of 1957), relating to original literary, dramatic, musical, artistic
works or cinematograph films;

In this case it should be noted that two conditions are mentioned here i.e.-

There should be a specified copyright- this exemption is applicable only if the owner transfers
temporarily the rights relating to original literary, dramatic, musical, artistic works or
cinematograph films;

There must be a temporary transfer- In case it is permanent transfer it amounts to sale of good
and not a service.

The Finance Act 2013, has restricted exemption to temporary transfer or permitting the use or
enjoyment of a copyright of cinematograph films for exhibition in a cinema hall or cinema
theatre.

18. Exemptions to certain Artists:
The said Notification exempts services by a performing artist in folk or classical art forms of (i)
music, or (i) dance, or (iii) theatre, excluding services provided by such artist as a brand
ambassador;
To avall this exemption, the essential conditions are:

1. The performance would be folk or classical -- the word folk would mean something that is
originated from beliefs and customs of ordinary people, the word classical means a
traditional and long established form or style.

The performance would be in relation to music, dance or theatre.
The performance would not be provided as a brand ambassador- In general parlance,
brand ambassador means a person, who is known for his skills and talents, when agrees

to represent a brand in a direct way.

19. News agency service:
This Notification exempts services by way of collecting or providing news by an independent
journalist, Press Trust of India or United News of India;
Independent Journalist: An Independent journalist has not been defined. However, in common
parlance the term would be all journalists who provide service as a freelance. Provision of

services in form of collation or provision of news by independent journalist would be exempt
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from service tax. A corporate owned news gathering organization would not be equated to
independent Journalist.
Press Trust of India (PTI) and United News of India are two primary Indian News agencies.

Thus services provided by them are exempt.

20. Services of renting hotel/inn/guesthouse etc. having declared tariff of less than Rs. 1000
This entry covers services by way of renting of a hotel, inn, guest house, club, campsite or other
commercial places meant for residential or lodging purposes, having declared tariff of a unit of
accommodation below rupees one thousand per day or equivalent
The word ‘whatever name <call ed’ has been i
amendment could be that non commercial entities like dharmashalas, ashram would also be

eligible for this exemption.

Issues:

a. What is the relevance of declared tariff? Is the tax required to be paid on declared tariff or
actual amount charged?
“Decl ared tariff” includes c¢ h anitgf acsommadationdikel
furniture, air-conditioner, refrigerators etc., but does not include any discount offered on the
published charges for such unit. The r el
liability to pay service tax as far as short term accommodation is concerned. However, the
actual tax will be liable to be paid on the amount charged i.e. declared tariff minus any
discount offered. Thus if the declared tariff is Rs 1100/-, but actual room rent charged is Rs
800/-, tax will be required to be paid @ 5% on Rs 800/-.

b. Is it possible to levy separate tariff for the same accommodation in respect of
corporate/privileged customers and other normal customers?
It is possible to levy separate tariff for the same accommodation in respect of a class of
customers which can be recognized as a distinct class on an intelligible criterion. However, it
is not applicable for a single or few corporate entities.

c. Isthe declared tariff supposed to include cost of meals or beverages?
Where the declared tariff includes the cost of food or beverages, Service Tax will be
charged on the total value of declared tariff. But where the bill is separately raised for food
or beverages, and the amount is charged in the bill, such amount is not considered as part

of declared tariff.
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d. What is the position relating to off-season prices? Will they be considered as declared tariff?
When the declared tariff is revised as per the tourist season, the liability to pay Service Tax
shall be only on the declared tariff for the accommodation where the published/printed tariff
is above Rupees 1000/-. However, the revision in tariff should be made uniformly applicable
to all customers and declared when such change takes place.

e. Is the luxury tax imposed by States required to be included for the purpose of determining
either the declared tariff or the actual room rent?

For the purpose of service tax luxury tax has to be excluded from the taxable value.

21. Services of specified restaurants:
This Notification exempts services provided in relation to serving of food or beverages by a
restaurant, eating joint or a mess, other than those having (i) the facility of air-conditioning or
central air-heating in any part of the establishment, at any time during the year, and (ii) a license
to serve alcoholic beverages;
After 1.4.2013, exemption is available only if there is no AC or central air heating in any part of
establishment at any time of the year.
To avail this exemption it is important to satisfy both the conditions i.e. (i) and (ii) above.
Issues:

a. It is clarified by the Circular, in a complex where air conditioned as well as non-air
conditioned restaurants are operational but food is sourced from the common kitchen, will
service tax arise in the non-air conditioned restaurant?

Services provided in relation to serving of food or beverages by a restaurant, eating joint or
mess, having the facility of air conditioning or central air heating in any part of the
establishment, at any time during the y e ar (hereinafter referred Jas
attracts service tax. In a complex, if there is more than one restaurant, which are clearly
demarcated and separately named but food is sourced from a common kitchen, only the
service provided in the specified restaurant is liable to service tax and service provided in a
non air-conditioned or non centrally air- heated restaurant will not be liable to service tax. In
such cases, service provided in the non air-conditioned / non-centrally air-heated restaurant
will be treated as exempted service and credit entitlement will be as per the Cenvat Credit

Rules.
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b. In a hotel, if services are provided by a specified restaurant in other areas e.g. swimming
pool or an open area attached to the restaurant, will service tax arise?
Yes. Services provided by specified restaurant in other areas of the hotel are liable to

service tax.

c. Whether service tax is leviable on goods sold on MRP basis across the counter as part
of the Bill/invoice.
If goods are sold on MRP basis (fixed under the Legal Metrology Act) they have to be

excluded from total amount for the determination of value of service portion.

22. Specified services of factory canteen (SI No. 19A):
Services provided in relation to serving of food or beverages by a canteen maintained in a
factory covered under the Factories Act, 1948 (63 of 1948), having the facility of air-conditioning
or central air-heating at any time during the year.
Issues:
If a canteen is situated in a software company not registered as under the Factories Act, then
the exemption is not available.

23. Transportation of specified items by Rail or vessel:
This entry exempts services by way of transportation by rail or a vessel from one place in India

to another of the following goods -

(a) petroleum and petroleum products falling under Chapter heading 2710 and 2711 of the
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986);

(b) relief materials meant for victims of natural or man-made disasters, calamities, accidents
or mishap;

(c) defence or military equipments;

(d) postal mail or mail bags;

(e) household effects;

() newspaper or magazines registered with the Registrar of Newspapers;

(g) railway equipments or materials;

(h) agricultural produce;

(i) food stuff including flours, tea, coffee, jaggery, sugar, milk products, salt and edible all,

excluding alcoholic beverages; or
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(i) chemical fertilizer, organic manure* and oil cakes;

(k) cotton ginned or baled*.
*Inserted in Finance Act 2014 vide notification no.6/2014.
Issues:
This Notification has not clearly spelt whether services provided by private rail are also covered
or not. Therefore exemption can be claimed in the absence of any restriction on the same.
Apart from rail, if transportation is done through vessel from one port to another, it is also
covered by the exemption notification.

24. Service of certain goods by GTA:
This entry exempts services provided by a goods transport agency by way of transportation of -

a) agricultural produce;

b) goods, where gross amount charged for the transportation of goods on a consignment
transported in a single carriage does not exceed one thousand five hundred rupees;

c) goods, where gross amount charged for transportation of all such goods for a single
consignee does not exceed rupees seven hundred fifty;

d) foodstuff including flours, tea, coffee, jaggery, sugar, milk products, salt and edible oil,
excluding alcoholic beverages;

e) chemical fertilizer, organic manure* and oilcakes;

f) newspaper or magazines registered with the Registrar of Newspapers;

g) relief materials meant for victims of natural or man-made disasters, calamities,

h) accidents or mishap; or

) defence or military equipments;"”

j) Cotton ginned or baled*;

*Inserted vide Finance Act 2014 vide notification no.6/2014.

25. Hiring of Motor Vehicle and means of transportation:
This entry exempts services by way of giving on hire -
(a) to a state transport undertaking, a motor vehicle meant to carry more than twelve
passengers; or

(b) to a goods transport agency, a means of transportation of goods;
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Hiring means transferring temporary use of thing/article/goods for a certain period. It should
be distinguished with transfer of right to use goods which is liable to VAT. Motor vehicle
should be for transportation of more than 12 passengers. Here there is no mention about
driver and the conductor; they should not be included in the calculation in specified nhumber of
passengers. Exemption is available only for giving motor vehicle on hire, not for any other

services.

26. Transport of passengers to/from specified areas, and others:
This entry covers transport of passengers, with or without accompanied belongings, by -

(a) air, embarking from or terminating in an airport located in the state of Arunachal Pradesh,
Assam, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, or Tripura or at Bagdogra
located in West Bengal,

(b) a contract carriage for the transportation of passengers, excluding tourism, conducted
tour, charter or hire; or

(c) ropeway, cable car or aerial tramway;

The transportation should be through air. It may include airlines, helicopter, and charter flight of
any other kind or similar means of transportation.

A contract carriage is generally carriage of passengers for hire, which is engaged under a
contract, which may be express or implied. The contract may be for use of the vehicle as a
whole for such carriage and is entered into by a person with the holder of the permit for such

vehicle. The consideration may be fixed on time basis of the points involved.

Transportation of passengers through contract carriage is exempted. The exemption was
available for air-conditioned as well as non-air conditioned contract carriage. Vide Finance Act
2014 effective from 11th July 2014, the exemption has been made available only for non-air
conditioned contract carriage. It may be noted that service tax will be charged at an abated
value of 40% of the amount charged and therefore, effective tax will be 4.944% of amount
charged on air-conditioned contract carriage. However, if the vehicle is used for tourism,

conducted tour, charter or hire, it would not be covered by the exemption notification.

27. Specified services provided to government or local authority or government authority:
This entry covers services provided to Government, a local authority or a governmental

authority by way of -
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(a) water supply, public health, sanitation conservancy, solid waste management or slum
improvement and up-gradation*; or
(b) repair or maintenance of a vessel or an aircraft; The repairs or maintenance of aircraft
omitted wef 1.4.2013.
Any activity undertaken by any other person for a consideration to the government in relation to
water supply, public health, sanitation conservancy, solid waste management or slum
improvement and up gradation is exempted.
Any service of repair or maintenance of a vessel or an aircraft is covered under this exemption
notification; however the same service provided to rail is not covered under this entry of
exemption.
*Entry substituted vide Finance Act2014 vide notification no.6/2014. Erstwhile, services
provided in relation to functions which are ordinarily entrusted to a Municipality only were
exempted. The amendment has widened the scope of the exemption entry by omitting the
usage of words “any dtuecdtt @ona omuamnminairpalyi teynt.r uAs
water supply, public health, sanitation conservancy, solid waste management or slum
improvement and up-gradation would be exempt, irrespective of whether or not they are

ordinarily entrusted to the municipality.

28. Specified General Insurance schemes:

This entry exempts services of general insurance business provided under following schemes -

(a) Hut Insurance Scheme;

(b) Cattle Insurance under Swarnajaynti Gram Swarozgar Yojna (earlier known as Integrated
Rural Development Programme);

(c) Scheme for Insurance of Tribals;

(d) Janata Personal Accident Policy and Gramin Accident Policy;

(e) Group Personal Accident Policy for Self-Employed Women;

(f) Agricultural Pumpset and Failed Well Insurance;

(g) premia collected on export credit insurance;

(h) Weather Based Crop Insurance Scheme or the Modified National Agricultural Insurance
Scheme, approved by the Government of India and implemented by the Ministry of
Agriculture;

(i) Jan Arogya Bima Policy;

() National Agricultural Insurance Scheme (Rashtriya Krishi Bima Yojana);
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(k) Pilot Scheme on Seed Crop Insurance;

() Central Sector Scheme on Cattle Insurance;
(m) Universal Health Insurance Scheme;

(n) Rashtriya Swasthya Bima Yojana; or

(o) Coconut Palm Insurance Scheme;

29. Exemption to life insurance business provided to specified scheme:

Services of life insurance business provided under following exempted:
a) Janashree Bima Yojana,
b) Aam Aadmi Bima Yojana,
c) life micro-insurance product as approved by the Insurance Regulatory and Development
Authority, having maximum amount of cover of fifty thousand rupees*
Inserted vide Finance Act 2014 vide notification no.6/2014

30. Exemptions to Incubatee:

Services provided by an incubatee up to a total turnover of fifty lakh rupees in a financial year
subject to the following conditions, namely:-
(a) the total turnover had not exceeded fifty lakh rupees during the preceding financial year;
and
(b) a period of three years has not been elapsed from the date of entering into an agreement
as an incubatee;

The term | ncubat eerhearhaa entrdpreneur lodghted withinghg prémises of
a Technology Business Incubator (TBI) or Science and Technology Entrepreneurship Park
(STEP) recognized by the National Science and Technology Entrepreneurship Development
Board (NSTEDB) of the Department of Science and Technology, Government of India and who
has entered into an agreement with the TBI or the STEP to enable himself to develop and

produce hi-tech and Innovative products.

31. Exemptions to trade unions/societies:

This entry covers service by an unincorporated body or a non- profit entity registered under any
law for the time being in force, to its own members by way of reimbursement of charges or
share of contribution -

(a) as a trade union;
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(b) for the provision of carrying out any activity which is exempt from the levy of service tax; or
(c) up to an amount of five thousand rupees per month per member for sourcing of goods or
services from a third person for the common use of its members in a housing society or a
residential complex;
The essential feature of the present exemption is as follows:
1 service should be provided or to be provided by specified unincorporated body or an
specified entities registered as a society
1 such services should be to its own members
1 such services should be by way of reimbursement of charges or shares of contribution
Issues:
In case of housing societies, if the amount collected from the members is towards purchase of
goods, then the same cannot be subject matter of service tax.
If the total amount collected by the housing society is less than Rs. 10 lakhs in the previous

year, then they can avail the benefit of small service provider.

32. Services exempt by certain persons:
This entry covers services provided by the following persons in respective capacities --
(a) sub-broker or an authorized person to a stock broker;
(b) authorized person to a member of a commodity exchange;
(c) mutual fund agent to a mutual fund or asset management company;
(d) distributor to a mutual fund or asset management company;
(e) selling or marketing agent of lottery tickets to a distributer or a selling agent;
(f) selling agent or a distributer of SIM cards or recharge coupon vouchers;
(g) business facilitator or a business correspondent to a banking company or an insurance
company, in a rural area; or
(h) sub-contractor providing services by way of works contract to another contractor providing
works contract services which are exempt;
Issues:
If the sub contractor provides services in relation to service not involving works contract, then no
exemption available. Also, if the sub contractor provides works contract service to the main

contractor who is engaged in only provision of service, exemption is not available.

33. Services of job work as Intermediate production:
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This entry covers the services of Carrying out an intermediate production process as job work in
relation to -

(a) agriculture, printing or textile processing;

(b) cut and polished diamonds and gemstones; or plain and studded jewellery of gold and
other precious metals, falling under Chapter 71 of the Central Excise Tariff Act ,1985 (5 of
1986);

(c) any goods on which appropriate duty is payable by the principal manufacturer; or

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder coating,
painting including spray painting or auto black, during the course of manufacture of parts
of cycles or sewing machines upto an aggregate value of taxable service of the specified
processes of one hundred and fifty lakh rupees in a financial year subject to the condition
that such aggregate value had not exceeded one hundred and fifty lakh rupees during
the preceding financial year;

This limit of Rs 150 Lacs is applicable only to the last limb of the entry (d), and not to the first
three. All the above exemptions existed in the positive based taxation and even continue to be

exempted in the negative regime.

Issues:

Appropriate duty means duty payable on manufacture or production under a central act or a

‘ 1

state act but shall not include ni l rat e
34. Services for a business exhibition held outside India:
This entry covers services by an organizer to any person in respect of a business exhibition held
outside India;
Service of a business exhibition held outside India shall fall outside the ambit of Finance Act,
1994.
However services of commission agent and event managers would not be tested by this

category and their liability would be determined as would be specific to their effects.

35. Exemption in the telephone sector:
Services by way of making telephone calls from -
1 departmentally run public telephone;

1 guaranteed public telephone operating only for local calls; or

of

d

ut
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1 free telephone at airport and hospital where no bills are being issued;
Issues:
If the telephone facility is provided by the hotel to its guests the same is taxable and not covered

by this exemption.

36. Services by way of slaughtering of animals;

As per the amendments, the exemption is for services by way of slaughtering of animals. Earlier
only Bovine animals were covered by this notification. It is to be noted that the new exemption
has not specified as to the requirement of mechanized slaughter houses which was a criteria in

the positive list based taxation.

37. Services imported exempted in certain cases:

Services when imported by certain specified entities are exempt from service tax. The entities
covered by this notification are:
a. Government, local authority, a governmental authority or an individual in relation to any
purpose other that commerce, industry or any other business or profession
b. An entity registered under section 12AA of the Income Tax Act,1961 for the purpose of
providing charitable activities;
c. A person located in non taxable territory.
The last limb of the above clause means the service provided from outside taxable territory to a
person outside taxable territory. This activity would anyways not taxable based on the place of

provisions of service, Rules, 2012. The need for inserting this clause is unknown.

38. Services of Public Libraries:

The services provided by a public library by way of lending of books, publications or any other
knowledge enhancing content or material shall not be subject to service tax. Most of the libraries
do not charge any consideration for lending books. However, one time membership fees are

charged. This one time membership would also be covered under this exemption.

39. Services by Employees State Insurance Corporation to persons governed under the ESI

Act, 1948

Services provided by the ESI to persons governed by the ESI Act are exempt from service tax.

40. Transfer of a going concern as awhole




Page |77

When a going concern in full or an independent part of the concern is transferred as such, such
transaction is exempted from service tax. Thi s
Income Tax.

Issues:

In case of demerger/hive off, if all the assets and liabilities of the unit/business are not
transferred, then the exemption under this SI No. is not available. Then those could be
independently taxable.

41. Services by way of public conveniences
Amounts collected towards providing services for public conveniences like public toilets,

washrooms etc are exempt from service tax.

42. Specified services provided by a governmental authority

Certain specified services which are entrusted to a municipality, but which are provided by a
governmental authority are exempt from service tax. The specified services are those which are
mentioned under Article 243W of the Constitution of India. The list of service is:

i.  Urban planning including town planning.

ii. Regulation of land-use and construction of buildings.

iii.  Planning for economic and social development.

iv.  Roads and bridges.

v.  Water supply for domestic, industrial and commercial purposes.

vi.  Public health, sanitation conservancy and solid waste management.

vii.  Fire services.
viii.  Urban forestry, protection of the environment and promotion of ecological aspects.

ix.  Safeguarding the interests of  weaker sections of society, including the handicapped

and mentally retarded.

X.  Slum improvement and upgradation.

xi.  Urban poverty alleviation.

xii.  Provision of urban amenities and facilities such as parks, gardens, playgrounds.
Xiii. Promotion of cultural, educational and aesthetic aspects.
XiV. Burials and burial grounds; cremations, cremation grounds and electric crematoriums.
xv.  Cattle pounds; prevention of cruelty to animals.

xvi.  Vital statistics including registration of births and deaths.
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xvii.  Public amenities including street lighting, parking lots, bus stops and public
conveniences.

xviii.  Regulation of slaughter houses and tanneries.".

43. Exemption to services in relation to rice, cotton, ginned or baled
Services by way of loading, unloading, packing, storage or warehousing of rice have been
exempted vide notification no.4/2014 dated 17.02.2014. Vide Finance Act 2014, the exemption

has been extended to cotton, ginned or baled as well.

44. Exemption to services received by RBI
Services received by the Reserve Bank of India, from outside India in relation to management of
foreign exchange reserves has been exempted vide Finance Act 2014. Presently, Services
provided by RBI are not taxable and received by RBI are taxable in case of domestic receipt
and imports in the hands of RBI under Reverse charge mechanism provisions apply. This entry
no. 41 is inserted to provide exemption for Specialized financial services received by RBI from
outside India, in the course of management of foreign exchange reserves, e.g. external asset

management, custodial services, securities lending services

45. Services provided to foreign tourist
Services provided by a tour operator to a foreign tourist in relation to a tour conducted wholly
outside India has been exempted vide Finance Act 2014. Presently, services of tour operator is
taxable even in case of services wholly performed outside India due to the reason that place of
provision of service in this case is place of tour operator (Intermediary services). This entry no.
42 has been inserted to exempt the services provided by the Indian tour operators to foreign
tourists when tours wholly conducted outside India. e.g., service provided to a Sri Lankan for
a tour conducted in Bhutan. It may be noted that service provided by a tour operator in relation

to an inbound or an outbound tours continue to be leviable to service tax
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DETERMINATION OF SERVICE TAX LIABILITY

1) Service tax chargeable on any taxable service with reference to its value shall —
i. In case where the provision for service is for a consideration for money, be the gross
amount charged
ii. If the consideration is not wholly or partly consisting of money, be such amount of
money with addition to service tax charged, is equivalent to service tax.
iii. If consideration is not ascertainable, be the amount as may be determined in the
prescribed manner.
2) Where the gross amount charged for the service provided is inclusive of service tax payable,
the value service is, with the addition of tax payable, equal to the gross amount charged.
3) The gross amount charged for the taxable service shall include any amount received

towards the taxable service before, during or after provision of such service.

Valuation can only be with reference to Valuation Rules

Section 67(4) of the Act provides that the value shall be determined by virtue of Section 94[2] of
the Act, the Service Tax (Determination of Value) Rules, 2006.

Rule 2A - Valuation of Works Contract Service
Meaning of Works Contract

As per Sec 65B (54) of the Act, work contract means where in transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of goods and such contract is
for the purpose of carrying out construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation and alteration of any movable or immovable property

or for carrying out any other similar activity or part thereof in relation to such property.
2A. Determination of value of service portion in the execution of a works contract.-
The value of service portion in the execution of a works contract shall be determined in the

following manner, namely:-

(i) Value of service portion in the execution of a works contract shall be equivalent to the gross
amount charged for the works contract less the value of property in goods transferred in the

execution of the said works contract.

Explanation - For the purposes of this clause,-
0]
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(a) gross amount charged for the works contract shall not include value added tax or sales tax,
as the case may be, paid or payable, if any, on transfer of property in goods involved in the

execution of the said works contract;
(b) Value of works contract service shall include, -

I.  labour charges for execution of the works;
ii.  amount paid to a sub-contractor for labour and services;
i. charges for planning, designing and archi
iv.  charges for obtaining on hire or otherwise, machinery and tools used for the execution of
the works contract;
V. cost of consumables such as water, electricity, fuel used in the execution of the works
contract;
vi.  cost of establishment of the contractor relatable to supply of labour and services;
vii.  other similar expenses relatable to supply of labour and services; and

viii.  profit earned by the service provider relatable to supply of labour and services;

(c) Where value added tax or sales tax has been paid or payable on the actual value of property
in goods transferred in the execution of the works contract, then, such value adopted for the
purposes of payment of value added tax or sales tax, shall be taken as the value of property in
goods transferred in the execution of the said works contract for determination of the value of

service portion in the execution of works contract under this clause.

(i) Where the value has not been determined under clause (i), the person liable to pay tax on
the service portion involved in the execution of the works contract shall determine the service

tax payable in the following manner, namely:-

(A) In case of works contracts entered into for execution of original works, service tax shall be

payable on forty per cent of the total amount charged for the works contract;

(B) In case of works contract entered into for maintenance or repair or reconditioning or
restoration or servicing of any goods or maintenance, repair, completion and finishing
services such as glazing, plastering, floor and wall tiling, installation of electrical fittings of
an immovable property service tax shall be payable on seventy percent of the total amount

charged for the works contract;

t ect
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It is clarified that the provider of taxable service shall not take CENVAT credit of duties or cess
paid on any inputs, used in or in relation to the said works contract, under the provisions of
CENVAT Credit Rules, 2004.

2B. Determination of value of service in relation to money changing.-

The value of taxable service so far as it pertains to purchase or sale of foreign currency,
including money changing is determined in the following manner:-

For a currency, when exchanged from, or to, Indian Rupees (INR), the value shall be equal to
the difference in the buying rate or the selling rate, as the case may be, and the Reserve Bank
of India (RBI) reference rate for that currency at that time, multiplied by the total units of
currency.

Example |: US$1000 is sold by a customer at the rate of Rupees 45 per US$.

RBI reference rate for US$ is Rupees 45.50 for that day.

The taxable value shall be Rupees 500.

Example II: INR70000 is changed into Great Britain Pound (GBP) and the exchange rate
offered is Rupees 70, thereby giving GBP 1000.

RBI reference rate for that day for GBP is Rupees 69.

The taxable value shall be Rupees 1000.

Provided that in case where the RBI reference rate for a currency is not available, the value
shall be 1% of the gross amount of Indian Rupees provided or received, by the person changing
the money:

Provided further that in case where neither of the currencies exchanged is Indian Rupee, the
value shall be equal to 1% of the lesser of the two amounts the person changing the money
would have received by converting any of the two currencies into Indian Rupee on that day at

the reference rate provided by RBI;

2C. Determination of value of service portion involved in supply of food or any other
article of human consumption or any drink in a restaurant or as outdoor catering.

The value of service portion, in an activity wherein goods being food or any other article of
human consumption or any drink (whether or not intoxicating) is supplied in any manner as a
part of the activity at a restaurant or as outdoor catering, shall be the specified percentage of the

total amount charged for such supply, in terms of the following Table, namely:-

S.N. ||Description % of total
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amount

1 Service portion in an Activity wherein goods, being40
food or any other article of human consumption or
any drink [whether or not intoxicating] supplied in

any manner a part of activity, at a restaurant.

2. Service portion in outdoor catering , wherein goods|60
, being food or any other article of human
consumption or any drink [ whether or not

intoxicating] supplied in any manner a part of such

outdoor catering

For the purposes of this r utotalof the gross ariountachamgedn t ”

and the fair market value of all goods and services supplied in or in relation to the supply of food
or any other article of human consumption or any drink (whether or not intoxicating), whether or
not supplied under the same contract or any other contract, after deducting-

(i) The amount charged for such goods or services, if any; and

(i) The value added tax or sales tax, if any, levied thereon:

It is clarified that the provider of taxable service shall not take CENVAT credit of duties or cess
paid on any goods classifiable under Chapters 1 to 22 of the Central Excise Tariff Act, 1985 (5
of 1986).

Rule 3 - Value is not ascertainable

The value of taxable service, where such value is not ascertainable is determined in the
following manner:-

(a) the value of such taxable service shall be equivalent to the gross amount charged by the
service provider to provide similar service to any other person in the ordinary course of trade
and the gross amount charged is the sole consideration;

(b) Where the value cannot be determined in accordance with clause (a), the service provider
shall determine the equivalent money value of such consideration which shall, in no case be

less than the cost of provision of such taxable service.

Rule 4 - Rejection of Value by Central Excise Officer

Ine ¢
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Rule 4(1) — Central excise officer can call for information and documents to satisfy him that the
value as determined by the service provider is correct as per the provision of the Act.
Rule 4(2) & 4(3) empowers the central excise officer to issue show cause for the amount to be

fixed for taxable services and provide opportunity to be heard.

Rule 5 - Make provision for certain specific inclusion and exclusions of cost.

Rule 5(1) lays down the general principal while Rule 5(2) deals with the expenditure incurred by
the service provider as a pure agent.

Rule 5 (1) of the Valuation Rule : Where certain expenditure or cost are incurred by service
provider while providing the taxable service, all such expenditure or cost shall be treated as
consideration for taxable services and shall be included in the value for the purpose of charging

of service tax.

Rule 6 - Inclusions and Exclusions
(1) The value of the taxable services shall

(i) The commission or brokerage charged by a broker on the sale or purchase of securities
including the commission or brokerage paid by the stock-broker to any sub-broker;

(i) the adjustments made by the telegraph authority from any deposits made by the subscriber
at the time of application for telephone connection or pager or facsimile or telegraph or telex or

for leased circuit;
(iii) The amount of premium charged by the insurer from the policy holder;
(iv) The commission received by the air travel agent from the airline;

(v) The commission, fee or any other sum received by an actuary, or intermediary or insurance

intermediary or insurance agent from the insurer;

(vi) the reimbursement received by the authorized service station, from manufacturer for
carrying out any service of any motor car, light motor vehicle or two wheeled motor vehicle

manufactured by such manufacturer;

(vii) The commission or any amount received by the rail travel agent from the Railways or the

customer;
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(viii) The remuneration or commission, by whatever name called, paid to such agent by the
client engaging such agent for the services provided by a clearing and forwarding agent to a

client rendering services of clearing and forwarding operations in any manner

(ix) the commission, fee or any other sum, by whatever name called, paid to such agent by the
insurer appointing such agent in relation to insurance auxiliary services provided by an

insurance agent and.

(x) The amount realized as demurrage or by any other name whatever called for the provision of
a service beyond the period originally contracted or in any other manner relatable to the

provision of service.

(2) Subject to the provisions contained in sub-rule (1), the value of any taxable service, as the
case may be, does not include —

() Initial deposit made by the subscriber at the time of application for telephone connection or
pager or facsimile (FAX) or telegraph or telex or for leased circuit;

(v) The taxes levied by any Government on any passenger travelling by air, if shown separately

on the ticket, or the invoice for such ticket, issued to the passenger.

(vi) Accidental damages due to unforeseen actions not relatable to the provision of service; and
(vi) subsidies and grants disbursed by the Government, not directly affecting the value of

service.
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ABATEMENTS

Dictionary meaning of abatement is "Reduction, Decrease or discount." In reference to service

tax, this term is used for amount liable to be reduced from value of taxable service as per

finance act and rules therein. In other words, abatement also is a partial exemption. In this

context the Government has provided certain abatements for certain classes of services.

Abatement refers to the portion of value of taxable service, which is exempt in terms of a

notification.

abatements are:

These are provided vide Notification 26/2012-ST dated 20.06.2012. The

Sl. | Description of taxable | Taxable Conditions

No. | services Portion

1 Services in relation to financial | 10 Nil
leasing including hire purchase

2 Transport of goods by rail 30 Nil

3 Transport of passengers, with | 30 Nil
or without accompanied
belongings by rail

4 Bundled service by way of |70 () CENVAT credit on any goods
supply of food or any other classifiable under Chapters 1 to 22 of the
article of human consumption Central Excise Tariff Act, 1985 (5 of
or any drink, in a premises 1986) used for providing the taxable
(including hotel, convention service, has not been taken under the
centre, club, pandal, shamiana provisions of the CENVAT Credit Rules,
or any other place, specially 2004.
arranged for organizing a
function) together with renting
of such premises

5 Transport of passengers by air, | 40 CENVAT credit on inputs and capital
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with or without accompanied

belongings

goods, used for providing the taxable
service, has not been taken under the
provisions of the CENVAT Credit Rules,
2004.

6 Renting of hotels, inns, guest | 60 Same as above
houses, clubs, campsites or
other commercial places meant
for
residential or lodging purposes
7 Services of goods transport | 25 CENVAT credit on inputs, capital goods
agency in relation to and input services, used for providing the
transportation of goods. taxable service, has not been taken
under the provisions of the CENVAT
Credit Rules, 2004.
8 Services provided in relation to | 70 CENVAT credit on inputs, capital goods
chit and input services, used for providing the
taxable service, has not been taken
under the provisions of the CENVAT
Credit Rules, 2004
9 Renting of any motor vehicle | 40 () CENVAT credit on inputs, capital

designed to carry passengers
The

designed to ca

words any

being substituted by word
‘“motor cab’ Wi
01.10.2014

goods used for providing the taxable
service, has not been taken under the
provisions of the CENVAT Credit Rules,
2004

(i) CENVAT credit on input service of
renting of motor cab has been taken
under the provisions of the CENVAT

Credit Rules, 2004, in the following
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manner:
(@) Full CENVAT credit of such input
service received from a person who is
paying service tax on forty percent of the
value; or

(b) Up to forty percent CENVAT credit of
such input service received from a
person who is paying service tax on full
value;

(i) CENVAT credit on input services
other than those specified in (ii) above,
has not been taken under the provisions

of the CENVAT Credit Rules, 2004

9A | Transport of passengers, with | 40 CENVAT credit on inputs, capital goods
or without accompanied and input services, used for providing the
belongings, by taxable service, has not been taken
a. a contract carriage under the provisions of the CENVAT
other than motor cab Credit Rules, 2004
b. Radio taxi
10 | Transport of goods in a vessel 50 (till Same As above
30.09.2014)
40 (w.e.f
01.10.2014)
11 | Services by a tour operator in | 25 (i) CENVAT credit on inputs, capital

relation to,- (i) a package tour

goods and input services, used for
providing the taxable service, has not
been taken under the provisions of the
CENVAT Credit Rules, 2004. (ii) The bill
issued for this purpose indicates that it is

inclusive of charges for such a tour.
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(i) a tour, if the tour operator is
providing services solely of
arranging or booking
accommodation for any person

in relation to a tour

10

() CENVAT credit on inputs, capital
goods and input services, used for
providing the taxable service, has not
been taken under the provisions of the
CENVAT Credit Rules, 2004. (ii) The
invoice, bill or challan issued indicates
that it is towards the charges for such
accommodation. (iii) This exemption shall
not apply in such cases where the
invoice, bill or challan issued by the tour
operator, in relation to a tour, only
includes the service charges for
arranging or booking accommodation for
any person and does not include the cost

of such accommodation.

(i) any services other than

specified at (i) and (ii) above

40

() CENVAT credit on inputs, capital
goods

and input services, used for providing the
taxable service, has not been taken
under the provisions of the CENVAT
Credit Rules, 2004. (ii) The bill issued
indicates that the amount charged in the
bill is the gross amount charged for such
a tour. (With effect from 01.10.2014, the
input service credit of a tour operator

would be available to the tour operator).

12

Construction of a complex,
building, civil structure or a part
thereof, intended for a sale to a

buyer, wholly or partly except

1) No CENVAT Credit on inputs to be

availed
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where entire consideration is
received after issuance of
completion certificate by the

competent authority,-

(i) for residential unit having

2) The value of land is included in the

gross value

3) The amount charged is the sum total
of the amount charged for the service
including the fair market value of all

carpet area upto 2000 square | 25 goods or services supplied by the
feet or where the amount recipient in or in relation the service,
charged is less than rupees whether or not supplied under the same
one crore; contract or any other contract, after
deducting amount charged for such

(i) for other than the (i) above goods or services supplied to the service
30 provider, if any & the VAT/Sales Tax

levied, if any.

Where the fair value of goods or services
so supplied is not ascertainable, the
same shall be determined in accordance
with the generally accepted accounting

principles.

Apart from these abatements, in relation to certain services have been provided in Service Tax
Valuation Rules. Though these are the provisions for valuation, these are indirectly called as
abatements. The following services are covered there:

a. Works Contract —

a. In case of Original works- 60 %

b. In case of contract for maintenance or repair of goods or immovable property - 30 %
b. Contract involving supply of Food and other article of human consumption

a. Food supplied as a part of activity in restaurant- 60%

b. Food supplied as outdoor catering- 40 %
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VALUATION OF REIMBURSEMENT

There has been an important judgment of Delhi High Court in the case of Intercontinental
Consultants And Technocrats Pvt Ltd vs. UOI & Anr [2012-TIOL-966- HC-Del-ST] changing the
position of law pertaining to valuation covering reimbursements. Held the Rule 5(1) has been
struck down in Intercontinental decision mentioned at supra. Till the rule is struck out of the
Valuation Rules. In case of separate collection of expenditure or costs is done, better to ensure
that the pure agent conditions under Rule 5 (2) are satisfied. Therefore one needs to
understand the differences between the expenses incurred by the service provider during the
course of providing the taxable service and expenses incurred by the service provider on behalf
of service receiver. One of the important conditions is that liability for the payment of expense
should be primarily on the client. If the service provider pays any tax, duty etc which is actually a
liability of the service receiver and get reimbursed from the service receiver it will cover under

concept of pure agent provided other conditions are satisfied

Whether the gross amount charged for the service would include charges reimbursed by
the service receiver?
In principle, no tax can be payable on reimbursement of expenses incurred on behalf of the

service receiver. The use of the word such* in the valuation provi
levied only on the amount charged for the service. Till 18.04.06, reimbursements were not
liable. However, the Service Tax (Determination of Value) Rules 2006 were introduced with
effect from 18.04.06. As per Rule 5 of the said Rules, the gross amount charged shall include
the cost and expenditure incurred in connection to the taxable services charged to the service
receiver. No deduction is allowed for the reimbursement of expenses unless such expenses are
incurred by the service provider as a pure agent of the service receiver. The concept of pure
agent requires the service provider to satisfy certain conditions if the reimbursement of

expenses is not to suffer service tax.

“Pur e ag e explanatians(l) m ®ule 5(2) of Service Tax (Determination of Value) Rules
2006, means a person who —
1. Enters into a contractual agreement with the recipient of service to act as his pure agent to

incur expenditure or costs in the course of providing taxable service

2. Neither intends to hold nor holds any title to the goods or services so procured or provided as

pure agent of the recipient of service
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3. Does not use such goods or services so procured and

4. Receives only the actual amount incurred to procure such goods or services

The conditions to be satisfied in this regard as per Rule 5(2) are as follows —
1. Service provider to act as a pure agent of the recipient of service while making payment to
third party for the goods or services procured

2. Service receiver to receive and use the goods or services procured by the service provider on
his behalf

3. Service receiver to be liable to make payment to the third party
4. Service receiver to authorize the service provider to make payment on his behalf

5. Service receiver to know that the goods and services, for which payment has been made by
the service provider, shall be provided by the third party
6. The payment made by the service provider on behalf of the recipient of service is to be

separately indicated in the invoice issued by the service provider to the recipient of service

7. The service provider recovers from the recipient of service only such amount as has been
paid by him to the third party

8. The goods or services procured by the service provider from the third party as a pure agent of

the recipient of service are in addition to the services he provides on his own account.




