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Cost Control in Customs & Foreign Trade Policy 

 

- By CA. Rajesh Kumar T.R. 

 

Introduction: 

Customs duty is one of the oldest known levies in India. In ancient times, when the 

political system was that of kingdom, it was customary for a trader bringing goods to a 

particular kingdom to offer valuables as gifts to King for allowing him to sell his goods in the 

kingdom. Over a period of time it become practice to compulsory to collect certain 

valuables/amounts from the traders and later the term ‘customs’ duty was used for duty/ 

tax that was collected by the political system for any goods brought into its territory.  

The collection of Customs duty was used as source or revenue. In addition the levy of 

customs duty became tariff barrier and a measure for the protection of our economy. 

However, post World Trade Organisation treaties; it is only confined to policies. 

 

Customs – Constitutional basis: 

Article 265 states that “no tax shall be levied or collected except by authority of 

law”. Therefore, constitutionally to levy any duty or tax, the power for the same should 

emerge from constitution. Customs Act is enacted under Article 246(1) of Constitution of 

India. As far as levy and collection of customs duty is concerned, it is derived from Entry 83 

of Union List of the Seventh Schedule to the Constitution of India, which reads as “Duties of 

Customs including export duties”. Accordingly it is levied on import of goods into India and 

export of goods out of India. Essentially exports are not taxed except for few goods like iron 

ore. 
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Customs Provisions - Historical milestones: 

Following are the historical milestones as to present levy of customs duty: 

1. 1976 - British set-up first Revenue Board in Calcutta.  

2. 1908 - A new trade board was introduced for governing export or imports of India.  

3. 1859 - A uniform tariff Act was introduced all over India.  

4. 1877 - Duty on varieties of cotton goods were abolished for allowing British textile 

manufacturers to export their goods to India.  

5. 1878 - Sea Customs Act was enacted.  

6. 1882 - All the import duties were abolished 

7. 1894 – Indian Tariff Act was enacted and import duties was reintroduced at a 

general rate of 5%, which was later increased to 7.5%.   

8. 1896 - In-Land Bounded Warehousing Act was enacted 

9. 1924 - Land Customs Act was passed.   

10. 1962 - The Customs Act, 1962, which is the present Act was enacted to consolidate 

the all the laws on the subject of import and export duties. 

 

International Law & Customs: 

Trade between two territories is not a new concept and it was prevailing in the ancient 

times evidenced by various works on history. Moving away from monarch system to 

democratic system of politics, internationally, governments started to operate states 

(country). The laws formulated by each country to administer the trade specifically included 

a law as to levy and collection of customs duty. 

World Trade Organisation (WTO) has been formed on 1st January, 1995 at Geneva, in 

the place of GATT. The four main WTO guidelines are (i) trade without discrimination (ii) 

predictable and growing market access (iii) promoting fair competition and (iv) encouraging 

development and economic reforms. India is also one of the members of WTO, and all the 
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members of this organization should bind their commitments so that stability and 

predictability and investment are encouraged. 

World Customs Organisation (WCO) is the only international organisation with expertise 

in customs matters and is the spokesperson of the international customs community. It is to 

develop coordination among customs offices in various countries. One major achievement 

of WCO has been Harmonised System Nomenclature (HSN) which is a multi-purpose, 

uniform 8 digit nomenclature classifying various goods. It was established in 1952 as the 

Customs Co-operative Council (CCC). In an instable environment characterised by instability 

and ever present threat of terrorist activity, WCO’s mission is to enhance the protection of 

society and the national territory and to secure and facilitate international trade. The 

Valuation, classification and other procedural matters are governed by World Customs 

Organisation. However, international law can be recognised only if there is express 

legislative sanction. 

 

Cost implication of Customs Duties:  

Basic Customs Duty 

It is levied under section 12 of the Customs Act. The rates vary for different items. 

Normally, it is levied as a percentage value determined under section 14(1). It may be at the 

standard rate or, in the case of import from some other countries, at the preferential rate. 

The rates for import are set out in 1st Schedule to Customs Tariff Act, 1975, whereas as 

regards to exports rate set out in 2nd Schedule to Customs Tariff Act, 1975. This is commonly 

called as BCD. 

 

Additional Customs Duty (CVD) 

This is popularly known as countervailing duty (CVD). This is also a duty of customs 

levied at the rates equal to the duty of excise. This duty is imposed in order to counter 

balance the excise duty, which is leviable on similar goods if manufactured within the State, 
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and accordingly this duty will not be levied if there is no entry in the Central Excise tariff for 

the said goods or if there is any exemption under the Central Excise Act exempting excise 

duty for that product. 

This duty is levied at the ‘effective rate of excise duty’ and as such it cannot also be 

levied if there is any exemption under the Central Excise Act exempting excise duty. Further 

it is to be noted that CVD is payable on assessable value plus basic customs duty. 

In respect of some consumer goods, where excise duty is payable on basis of MRP 

printed on carton as per section 4A of Central Excise Act, then value shall be RSP less 

abatement for the levy of CVD.  

 

Special /Additional CVD [SAD] 

It is the duty levied at 4% on imports to equalize the imported goods with that of the 

domestic goods, which have to bear the local sales taxes/VAT. Explanation to section 3 (5) 

makes it clear that even if imported article was not sold in India, tax will be leviable on the 

basis of sales tax/VAT that would have been payable if the goods were sold, purchased or 

transported in India. For the purpose of computation of SAD, the value shall value as per 

Sec. 14 or Tariff Value + BCD + Any other customs duty (including cess). Therefore, such SAD 

is computed just like Sales Tax on full value. 

Following is the examples for understanding the computation of the customs duties, 

covering the amendment vide notification no.13/2012-Cus and 14/2012-Cus: 

 

Sl no. Particulars Before Amendment After Amendment 

A  Assessable value (CIF + Landing 

Charges)  

100000  100000  

B  Basic customs duty (BCD) 10%  1000.00  1000.00  

C  Value for CVD (A+B)  11000.00  11000.00  
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D  CVD equivalent to central excise 

duty 10%  

1100.00  1100.00  

E  Educational Cess on CVD 2%  22.00  0  

F  Sec. and Higher Educational Cess 

1%  

11.00  0  

G  Customs duty for calculation of 

Cess  

2133.00  2100.00  

H  Customs Educational cess 2%  42.66  42.00  

I  Customs Secondary and higher 

educational cess 1%  

21.33  21.00  

J  Value for SAD  12197  12163  

K  SAD @ 4%  487.88  486.52  

Total Duty  2684.87  2649.52 

 

Classification: 

For ascertaining the quantum of duty payable the rate at which the duty has to be 

computed is to be known. To ascertain the same, we have known the classification of the 

goods being imported or exported. Further also the exemptions given are based on the 

classification of the goods as set out in the Schedules to the Customs Tariff Act, 1975.The 

Customs Tariff is modeled along international practices. This international practice of 

adopting a uniform classification was done to facilitate a common understanding of 

products across countries. This classification was called the Harmonized System of 

Nomenclature or HSN for short. The customs tariff is modeled in these lines. Since the basis 

of the Tariff is HSN, the same can be resorted to in case of ambiguity in classifying goods. In 

order to understand where the products would fall, it is necessary to see the Interpretative 

Notes contained at the beginning of the Tariff as well as see the Notes contained in the 

specific Section and Chapter. The Budget 2011 proposes to be amended to include editorial 
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changes in the Harmonised System of Nomenclature (HSN) in certain Chapters, effective 

from 1.1.2012. 

Following are the steps in classification: 

1. Refer heading and sub-heading of Tariff. Read the section and chapter notes. If there 

is any ambiguity or confusion refer the General Interpretation Rules to interpret 

Tariff. The Rules are to be applied in sequence.  

Example:  Sub-heading 8422.30 Machinery for filling, closing, sealing or labelling 

bottles, cans, boxes, bags or other containers; machinery for capsuling bottles, jars, 

tubes and similar containers; machinery for aerating beverages. 

Sub-heading 8472.30 inter alia covers machines for closing or sealing opening, 

closing or sealing mails. 

The product in question is a letter closing and sealing machine. Both the headings 

appear to be relevant for the product in question. However, chapter note 2 to 

chapter 84 inter alia provides that Heading No. 84.22 does not cover inter alia office 

machinery of Heading No. 84.72. Therefore, the product in question will be classified 

under 8472.30. 

2. If meanings are not clear refer to trade practice. If this cannot be established refer to 

technical or dictionary meaning of words used in Tariff. Coming to the Rules the Rule 

1 is for ease of reference only. 

3. Where the goods are incomplete but have essential character of finished goods 

classify under the same heading as finished goods (Rule 2(a)). 

4. The reference in heading to material or substance would also include a reference to 

mixture of that material with other material/substance (Rule2 (b). Example:  The 

coffee will include coffee mixed with chicory. Likewise natural rubber will cover a 

mixture of natural and synthetic rubber. 

However goods that are containing more than one material and are prima facie 

classifiable under more than one heading would be classified using Rule 3. 
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5. If there is still some ambiguity find out the specific heading with reference to the 

subject good and classify it there rather than the general heading (Rule 3(a)).  

For example: the kitchen sink is basically to be connected with sanitation as its use 

was for cleaning utensils etc. It had to be connected to a drainage system built up in 

the building for the purpose of sanitation and therefore specific use would prevail 

over a mere general description. Therefore, it would be classifiable under Heading 

73.24 of Central Excise Tariff Act, 1985 as sanitary ware and not under Heading 73.23 

as kitchen or other household articles. 

6. If still the classification cannot be done classify with reference to materials/ 

components giving essential character. (Rule 3(b)).  

Example:  Product: Lead pencil with an eraser at the back. 

Classification: Though the above is composite goods the essential character is that it 

is a pencil and the attachment of eraser at the stub is only for the purpose of adding 

convenience to the user. Therefore, it shall be classified as a pencil and not as an 

eraser. 

7. If two headings are equally specific classify under heading appearing last in Tariff 

(Rule 3(c)). Rule 3(c) of the Rules of Interpretation comes into operation only if goods 

cannot be classified by following Rule 3(a) & 3(b).See Artherton Engg. Pvt. Ltd. Vs. CC 

2001 (129) E.L.T. 502 (T). 

8. If the goods cannot be classified by earlier rules, find out the heading which covers 

the goods akin to subject goods. (Rule 4).  

Example:  Product: Plastic films used to filter or remove the glare of the sun light, 

pasted on car glass windows, window panes etc. 

Classification:  These goods do not find a specific entry in the tariff schedule. 

However, heading 3925.30 covers Builder’s wares of plastic not elsewhere specified 

– shutters, blinds (including Venetian blinds). Even though the product in question is 
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not a builders ware, they are most akin to plastic blinds and hence it can be classified 

under 3925.30 heading.  

 

Concessions and Exemptions for imports related to exports: 

Section 25 of Customs Act, 1962 empowers Central Government to issue 

exemptions. The power of the Central Government to alter the duty rate structure is known 

as delegated legislation and this power is always subject to superintendence and check by 

Parliament. Following are the kinds of exemptions: 

a. General exemption: If the Central Government is satisfied that it is necessary in 

the public interest so to do, it may, by notification in the Official Gazette, exempt 

generally either absolutely or subject to such conditions (to be fulfilled before or 

after clearance) as may be specified in the notification, goods of any specified 

description from the whole or any part of duty of customs leviable thereon. 

b. Special exemption: If the Central Government is satisfied that it is necessary in 

the public interest so to do, it may, by special order in each case, exempt from 

payment of duty, any goods on which duty is leviable only under circumstances of 

an exceptional nature to be stated in such order. Further, no duty shall be 

collected if the amount of duty leviable is equal to, or less than, one hundred 

rupees. 

Both the above mentioned exemptions may be granted by providing for the levy of 

duty on such goods at a rate expressed in a form or method different from the form or 

method in which the statutory duty is leviable. Further the duty leviable under such 

altered form or method shall in no case exceed the statutory duty leviable under the 

normal form or method. 
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Introduction to FTP: 

The Central Government has laid down a set of principles or guidelines in relation to the 

matters pertaining to import and export of goods in India. Such principles or guidelines are 

given by way of Foreign Trade Policy (FTP). In simple terms, FTP deal with the foreign trade. 

The main legislation governing the foreign trade is the Foreign Trade (Development and 

Regulation) Act, 1992 [FT (D&R) Act]. 

Pursuant to the powers conferred in FT (D&R) Act, the Government announces the 

integrated FTP in every five years. EXIM policy has been renamed as FTP. Generally, FTP 

aims at developing the export potential, improving export performance, boosting foreign 

trade, and earning valuable foreign exchange. The latest FTP was announced on 1st April 

2015 for the period 2015-2020. Generally, Foreign Trade Policy along with Handbook of 

procedures and Appendices are notified after Budget changes. 

FTP is a set of guidelines and instructions formulated by the Central Government on 

regular basis (five years) by virtue of the power given under Section 5 of the Foreign Trade 

(Development & Regulation) Act, 1992. Such guidelines are established by the Director 

General of Foreign Trade in matters related to the export and/ or import of goods in India. 

It is merely a policy which should be given effect to by respective statutes by 

appropriate notifications under Central Excise, Customs and Service Tax. However certain 

schemes which are given in the policy which are independent to such statutes would be 

applicable as per the policy. However, the regulatory aspects under policy are governed by 

FTDRA 1992.  

 

General Provisions: 

Exports and Imports are free unless regulated. Itemwise export and import policy is set 

out in ITC (HS). Every exporter or importer has to comply with provisions of FT (D&R) Act, 

the Rules and Orders made there-under, FTP and terms and conditions of any Authorisation 

granted to him. Further exporter or importer has to comply with domestic Laws, Rules, 
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Orders, Regulations, technical specifications, environmental and safety norms as applicable 

to domestically produced goods.   

There are certain categories of restricted goods, as mentioned in ITC(HS) which exporter 

or importer is not allowed to deal with. However, exporter or importer may in accordance 

with authorisation or in terms of a public notice deal with such items. Further there can be 

no import or export without IEC Code unless exempted.  

 

Cost Implication of Custom Duties: 

Rule 3(1) of the CENVAT Credit Rules, 2004 provides a list of duties/ taxes which shall be 

allowed to the manufacturer or service provider as CENVAT credit and which may be utilised 

for making the payment of tax dues. Following are the implication of the cost reduction, in 

view of the CENVAT Credit Rules:    

1. Basic Customs Duty is not specifically covered under Rule 3(1) of the CENVAT Credit 

Rules, 2004. Therefore, basic customs duties shall not be allowed as credit to the 

manufacturer or service provider. Similarly, Customs Cess are not CENVATable, in 

view of the CENVAT Credit Rules.  

2. As far as Counterveiling duty (CVD) is concerned, it may be noted that both, 

manufacturer as well as service provider shall be eligible to avail the credit of CVD 

paid. 

3. However, in respect of Additional CVD (SAD) only manufacturers are allowed to take 

the credit of SAD paid. 

Note: None of the duties are CENVATable for traders. It is to be noted that wherever the 

taxes or duties are not CENVATable, then it will add to the cost of the final products or 

services. 
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Possible reduction of cost: 

1. Exemptions from payment of custom duties 

Ɓ Seeking exemption before Govt. based on industry requirement – possibility 

less. 

2. Examining appropriate classification to see whether rate of duty is not paid at higher 

rate and available exemptions are not left out. 

3. Proper determination of valuation of goods – to avoid subsequent imposition of 

duty, interest and penalties. 

4. Supplies against exemptions [govt., EOU, etc] – by warehousing or on high sea sale 

basis.  

5. Importer Regn. as dealer to pass on the credit of CVD and Addl. CVD. 

6. Claim exemption from payment of Addl. CVD if goods are for retail sale. Need not be 

MRP based assessment for CVD. 

7. Re-structuring of business model to see whether to become a manufacturer from 

trader if duty on final products is substantially more than inputs. 

8. Service providers to avail credit of CVD paid on Capital goods.  

 

High Sea Sales: 

`High seas sale' is a perfectly legal transaction. The title to goods is transferred when 

goods are not in territory of India and the goods are cleared on paying customs duties by 

buyer who steps into shoes of seller. But now the CST need not be paid as the movement of 

goods from port of import to any other state is not on account of inter-State sale but on 

account of stock transfer, that is, from one location to another of the buyer. Coming to the 

procedure involved in the high sea sale transaction it is given as under: 

1. HSS contract/ agreement on stamp paper should be signed after dispatch of goods 

from origin & prior to their arrival at destination. The agreement should be on stamp 

paper. 
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2. On concluding the HSS agreement, the Bill of Lading should be endorsed in favour of 

the new buyer. In respect of air shipment. Further the Import General Manifest 

(IGM) should be filed by the carrier in the name of the HSS buyer. 

3. If the EDI system allows name of HSS buyer to be entered in the system, then there 

may not be any need to amend the IGM. In this case the Bill of Entry(B/E) is filed in 

the name of the original importer as the IGM is in this importer name. However the 

B/E shows the name of HSS buyer under a separate head in the B/E format. If the 

system has no provision for showing the name of HSS buyer on the B/E then the IGM 

should be got amended and B/E filed in the name of the HSS buyer. 

4. In the case of HSS the CIF value for calculation of duty is taken to be the HSS value. 

5. The customs can call for the original import invoice, in which case the HSS seller may 

have to part with this information. To overcome this, HSS seller should take on the 

responsibility of custom clearance and site delivery. After custom clearance, the HSS 

seller could withdraw import invoices and only hand over clearance documents with 

HSS agreement to the HSS buyer. The custom bill of entry does not indicate original 

import value and is prepared on HSS value.  

6. There is no bar on same goods being sold more than once on high seas. In such 

cases, the last HSS value is taken by customs for purposes of duty levying. The last 

HSS agreement should give indication of previous title transfers. The last HSS buyer 

should also obtain copies of previous HSS agreement as such documents may be 

called upon by the customs. 

7. The delivery from customs is therefore on account of HSS buyer. The CENVAT credit 

in respect of CVD paid on import is entitled to HSS buyer. 

8. HSS goods are entitled to classification, rates of duty and all notification benefits as 

would be applicable to similar import goods on normal sale. 

9. Sometime HSS buyers buy goods after their arrival. Such sales are not HSS.  
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10. If the HSS does not mind disclosing original import values to HSS buyer, in such case 

it is better from custom clearance point of view for the seller to endorse the B/L, 

invoice and packing list in favour of the HSS buyer. The endorsement should read 

"Transferred on High Sea Sales basis to M/S -------- for a sales consideration of 

Rupees --------". Such endorsement should be stamped and signed by the HSS seller. 

 

Exemptions from Customs related to exports:  

1. Advance Authorisation - Advance Authorisation is a scheme that endeavours to 

neutralise the incidence of customs duties of the imported inputs. Advance 

Authorisations are exempted from payment of basic customs duty, additional 

customs duty, education cess, anti- dumping duty and safeguard duty, if any. To avail 

such benefit under this scheme, there is a condition to fulfil export obligation. The 

scheme necessitates export with a minimum value addition of 15%, except for items 

in Gems and Jewellery sector.   

 

2. Duty Free Import Authorisation - Duty Free Import Authorisation scheme was 

introduced in the year 2006. DFIAs are issued to the exporters to allow duty free 

import of inputs, fuel, oil, energy sources, catalyst which are required for production 

of export product. The DFIA authorisations are issued only for the specific products 

for which SION have been notified. Unlike certain exceptions, most of the provisions 

of DFIA are similar to the provisions of Advance Authorisation scheme. Under this 

scheme, the minimum value addition of 20% shall be required for issuance of such 

authorisation, except for gems and jewellery sector. Further, from 2013, the 

exemption from anti-dumping duty and safeguard duty is not available in case 

materials are imported against a DFIA, which are transferable. In case imported 

materials are transferred the importer is to pay an amount equal to the anti-

dumping and safeguard duty leviable on the material, with interest. 
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3. Export Promotion Capital Goods Scheme - Export Promotion Capital Goods (EPCG) 

Authorisation scheme is one among the various export promotional schemes. EPCG 

scheme is listed in Chapter 5 of Foreign Trade Policy (FTP). This beneficial scheme is 

focused to reduce the tax incidence in the production of goods to be exported. The 

principle behind this is that goods must be exported and not taxes.  

Unlike the two EPCG schemes (Zero duty and 3% concessional) prevailing prior to 

18.04.2013, at present there is only a single Zero duty EPCG scheme applicable to all 

sectors. This harmonised Zero duty EPCG scheme is implemented by Notification 

no.22/2013-Cus., dated 18.04.2013. 

 

4. EOU/EHTP/STP/BTPs – There are exemption benefit available to these units under 

the FTP provisions given under Chapter 6. 

 

Deemed Exports: 

Following supplies are considered as deemed export as per Chapter 8 of the FTP and 

deemed exporter are eligible for the benefits given under chapter 8 (Terminal excise duty 

refund and duty drawback): 

• Supply of goods to AA/DIFA holder 

• Supply to EOU/EHTP/STP 

• Supply of capital goods to EPCG holders 

• Supply of marine freight containers by 100% EOUs 

• Supply to notified multilateral agencies funded  

• Supply to projects entitled to duty free imports under ICB route. 

• Supply to power projects & refineries 

• Supply to projects funded by UN agencies  
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Export from India Schemes: 

Following are the two new schemes which are introduced by the DTP 2015-20: 

1. Merchandise Exports from India Scheme (MEIS) – The objective of Merchandise 

Exports from India Scheme (MEIS) is to offset infrastructural inefficiencies and 

associated costs involved in export of goods/products, which are produced/ 

manufactured in India, especially those having high export intensity, employment 

potential and thereby enhancing India’s export competitiveness. 

Earlier there were 5 different schemes (FPS, MLFPS, FMS, Agri. Infrastructure 

Incentive Scrip, VKGUY) for rewarding merchandise exports with different types of 

duty credit scrips with varying conditions and now all these schemes have been 

merged into a single scheme called Merchandise Export from India Scheme (MEIS) 

and there would be no conditionality attached to the scrips issued under the 

scheme. 

Rewards for export of notified goods to notified markets under MEIS shall be 

payable as percentage of realized FOB value (in free foreign exchange). 

 

2. Service Exports from India Scheme (SEIS) - Served from India Scheme (SFIS) has 

been replaced with Service Exports from India Scheme (SEIS). This scheme shall 

applies to ‘Service Providers located in India’ instead of ‘Indian Service Providers’ 

This Scheme provides for rewards to all service providers of notified services 

who are providing from India, regardless of the constitution and profile of the service 

provider. The rate of reward under SEIS would be based on net foreign exchange 

earned. The reward issued as duty credit scrip, would no longer be with actual user 

condition and will no longer be restricted to usage for specified types of goods but 

be freely transferable and usable. 
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Conclusion: 

There are various means available in the provisions of the Customs Act, Central 

Excise Act, CENVAT Credit Rules, FTP, etc. by which a manufacturer or service provider may 

reduce their cost of goods or services. However, such reduction of cost is possible only by 

effectively managing their business in line with the provisions of the statute and avoiding 

the common errors, which usually becomes the barrier for the benefits given under the 

statute.  
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Cost Control and Tax Planning for manufacturers  

Having impact under Service Tax 

- CA Sudhir VS 

 

Tax Planning: Tax planning is arrangement of financial activities in such a way that maximum tax 

benefits, as provided in the provisions of Service Tax and Rules made under are availed to the 

assessee. It envisages use of certain exemption, selections of valuation method, structuring the 

transaction and selection of various benefits available under the law.   

 

Cost Control: There is no exact rule or definition of cost control. The term, cost control, implies the 

usage of policies and internal rules that help the entity to reduce the cost of a particular 

management process. Cost control methods target the reduction of cost and maintenance of quality 

and quantity of a particular production process or service generation. For manufacturers, there are 

many ways to reduce the cost of Cost Control having impact under Service Tax.  Few of such Tax 

Planning and Cost Control measures for manufacturers having impact under Service Tax are as 

follows.   

a) Drafting of the Agreement: 

Drafting of the agreement would play an important role in determining the taxability aspect of the 

entity under Service Tax. The drafting of the agreement should be done after considering the 

Customer profile, Vendor understanding and all the facts of the case which would be result in 

reduction in payment of Service Tax on the manufacturers.   To illustrate: as explained earlier, 

drafting of Agreement in a proper manner for employees recovery for termination fees, commission 

from vendor, may result in non-applicability of Service Tax. Hence, for each and every case, the 

manufacturer requires to analyze the facts and appropriate tax planning can be done at the drafting 

of the agreement which may result in decrease of tax burden.  

 

b) Tax Planning in case of Works Contract: 

If the manufacturer is engaged in providence of Works contract service along with sale of goods, 



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

18 

 

then the manufacturer should ensure that adequate bifurcation in the purchase order is being done 

in quotation for determining the value of the Service. If such bifurcation is not available, then the 

manufacturer would end up paying the Service Tax liability as per the Service Tax Valuation Rules, 

2006 which may end up in payment of higher amount of Taxes.    

 

c) Selection of vendors:    

As explained above, under new Service Tax law w.e.f 01-07-2012 ST, the concept of Joint charge is 

introduced where the Service Tax would be payable by both Service receiver and Service provider if 

the Body corporate has taken specified service from Individuals / Firms. The manufacturer who is a 

body corporate can examine the selection of vendors who is other than individual / firms so that 

there would be no impact of Joint charge liability and additional compliances under Service Tax.      

 

d) Standard Operating Procedure for availment of Cenvat Credit: 

As explained above CENVAT Credit on Input Services plays important role in determining the 

profitability to the manufacturers. Hence, in the initial state itself, manufacturers require to have a 

proper system for availment of CENVAT Credit on all the eligible Input Service Credits.  Eg: Many 

manufacturers were not availed the CENVAT Credit on the Service Tax liability under Reverse charge 

and still many are thinking that CENVAT Credits paid under Joint charge is not eligible. To clear these 

ambiguities, if the proper system / Standard Operating Procedure are implemented, then there 

would not be less scope for loss of credits. Further, the manufacturer also eligible to avail the 

CENVAT Credit on the CHA Service paid at the time of Import 

 

e) Tax Planning for SEZ Manufacturer: 

There is an exemption available to the SEZ manufacturer from the Service Tax by way of following 

two options.  

a) Exemption by way of refund on Input Service Tax paid to the vendor 

b) Exemption from the payment of Service Tax for the service taken at initial stage 

As explained, the notification issued contains separate procedure for claiming the exemption types 

mentioned above. Hence, the SEZ manufacturer should ensures that they follow the adequate 
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procedures for claiming the outright exemption at the initial stage and the cost & procedures for 

applying the refund would be reduced. 

   

f) GTA Planning: 

As per the settled provision of law by virtue of many decisions, Service Tax would not be applicable 

for Goods Transport Service taken from the Goods Transport Operator rather the liability would be 

attracted if and only if Services has taken from Goods Transport Agency. Hence, manufacturer 

should ensure that if feasible, transport services to be taken from the Goods Transport Operator 

than Goods Transport Agency. Further, entry no. 21 (b) & (c) of exemption notification no.25/2012 

ST exempts Goods Transport Agency Service in a single consignment less than one thousand five 

hundred rupees and Rs. Seven Hundred and Fifty in a single carriage. The manufacturer should 

ensure that he has considered the above exemption in the payment of Service Tax on GTA Service.   

g) Leasing of Machinery: 

Under the old Service Tax law, supply of Tangible Goods service was introduced where the leasing of 

Machinery / equipments without transfer of control and possession would be liable for Service Tax. 

The same proposition continued under the new Service Tax law. Hence, drafting of agreement plays 

a vital role in substantiating this fact to the department and payment of Service Tax. So, it is 

advisable to the manufacturers to clearly mention in the agreement on this aspect so that there 

would not be any confusion and would not lead to double payment of both Service Tax and K-VAT on 

the same transaction.   

 

h)  Re-imbursements: 

The decision of the Hon’ble Delhi Court in the decision of M/s Intercontinental Consultants & 

Technocrafts Pvt Ltd Vs Union of India 2013 (29) STR 9 (Del) held that actual reimbursements 

recovered at cost are not liable for Service Tax. Hence, if the customer is not in a position to avail the 

CENVAT Credit, then the manufacturer would examine the option of not to charge the Service Tax on 

reimbursements claimed at actual. Further, if the manufacture is having an accumulation of credits, 

then he can also instruct the vendor not to charge the Service Tax on reimbursements. However, 

proper disclosure to the department is necessary in this regard to the department. However, in 



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

20 

 

budget 2015-16 the same is now included in the definition of consideration in the finance act, 1994. 

   

i) Input Service Distributor & Centralized Registration: 

If the manufacturing is having a more than one manufacturing unit at different places and receives 

the input service bills like Audit fees, bank charges to the one unit, then in such cases, the 

manufacturer can claim the entire amount of credit in the unit which receives the bill and the 

proportion of the credit pertaining to other branch to be distributed via ISD route. It helps the 

manufacturer in reducing the risk of accumulation of credits in one unit. Further, if the manufacturer 

is having the marketing office and other branches at other places, then the same can be registered 

as under Centralized registration and the credits can be taken under the main branch leading to 

proper availment of all the credits.  

 

j) Job work exemption: 

As explained earlier, if the manufacturer avails the exemption under notification no.25/2012 for the 

Job work activity, then the transaction would be treated as Exempted Service and there may be 

applicability of Rule 6 of CENVAT Credit Rules, 2004 and would result in loss of Credits pertaining to 

the Job work Income. Hence, if the customer is in a position to avail the CENVAT Credit, it is better to 

the manufacturer not to claim the exemption.   

 

k) Vendors / Customers Education:  

The manufacturers should ensure that their vendors / customers are having awareness under the 

development under Services Tax and also intimated them on the possible Tax Planning in this read. If 

the same is being done, there is a reduction in cost to the both manufacturer, to vendors and also to 

the vendors leading to increase in Net profits.   

 

l) Proper Training and Awareness to employees: 

In addition to the awareness to the vendors and customers, manufacturers also ensure that their 

finance executives are having the adequate knowledge on the Service Tax aspect. It would help them 

proper compliances under Service Tax and reduction of departmental costs.  
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m) Reconciliation at Regular Intervals: 

Further, the manufacturing company should have a system of proper reconciliation between the 

financial records and records of Service Tax to ensure that there is no short payment of Taxes and all 

the benefits have been availed.   

 

n) Internal Audit to Include IDT Areas: 

Normally, Internal Audit conducted by the Auditor does not cover the Indirect Areas leading to risk 

of exposure of no proper check and also there is a room for missed out of important benefits under 

the Service Tax. Hence, the manufacturers should ensure that IDT area has been specifically included 

in the Internal Audit conducted by the auditor.  

 

o) Handling of departmental Audit:  

The manufacturer should ensure that all the departmental quires have been properly answered and 

payment of Taxes, filing of returns is made in time. Further, at the time of departmental audit proper 

officer should co-ordinate for producing the relevant books and all the queries should be answered. 

This leading to avoidance of unnecessary issues from the department and avoids litigation and 

ultimately reduces the legal cost to the company.   

 

p) VCES Scheme:  

If the manufacturer has not paid the Service Tax liability pertaining to previous years, then he can 

examine the option of payment of Taxes under Voluntary Compliance Scheme Encouragement 

Scheme where there would be a complete waiver of interest and penalty.  

Annexure: The ST Law is a new law and some concepts may not be clear and therefore we provide 

more details in the annexure. The further detailed explanation of the components of possible cost 

control/ tax planning has been also provided which may be referred.  

Conclusion:   To conclude, Service Tax constitutes an important element for the manufacturers both 

as a Receiver of Service and also as a Provider of Service. However, proper awareness and updates 

to the employees, vendors and customers is necessary for proper Tax Planning and Cost Control. 

Further, the returns, payment of taxes to be made in time and proper SOP to be put in place for 



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

22 

 

availment of CENVAT Credit and also there should be adequate health check from the expert at the 

regular intervals. In case of ambiguity, intimation to department is a must.  

 

Some Specific Impact of Service Tax on the Manufacturers: 

As explained earlier, the Service Tax has expanded dramatically with the introduction of Negative 

based Taxation w.ef. 01-07-2012. Normally, the manufacturers who are liable for payment of Excise 

Duty are also liable for Service Tax under some of the services say under GTA Service as a service 

receiver, for Import of copyrights, IP rights etc.  Further, in present scenario, the Management in 

majority of the cases not considered as a Service Tax as one of the important element in determining 

the Cost and profitability and the same is leading to lack of awareness on the possible Tax Planning 

and Cost Control under Service Tax.  In the following paragraphs, the impact of Service Tax on 

manufacturers is explained in detail.  

Impact as a provider of Service: 

a) Job Work Activity:  

Job Work carried out at the Factory: Normally, some of the manufacturers would also carry out the 

Job work process to their customer and charge their customers for the Job work charges / labour 

charges. In this transaction, there are two possibilities.  

(i) Process undertaken by Job worker amounting to manufacture: If the process undertaken by the 

Job worker amounts to manufacture, then the transaction would cover under the purview of 

Central Excise. The manufacturer may examine option of claiming the exemption under 

notification no. 214/86 CE.  

(ii) Process undertaken by the Job worker not amounting to manufacture: If the process 

undertaken by the Job worker not amounts to manufacture, then transaction is liable for Service 

Tax. However, exemption is available under notification no.25/2012 ST to the manufacturer i.e. as 

follows.   

άолΦ  Carrying out an intermediate production process as job work in relation to - 

άόŎύ !ƴȅ ƎƻƻŘǎ ƻƴ ǿƘƛŎƘ ŀǇǇǊƻǇǊƛŀǘŜ Řǳǘȅ ƛǎ ǇŀȅŀōƭŜ ōȅ ǘƘŜ ǇǊƛƴŎƛǇŀƭ ƳŀƴǳŦŀŎǘǳǊŜǊΤέ 

The exemption is available to the Job worker subject to the condition that, principal manufacturer 

would pay the Central Excise Duty on the final product. Further, there is no clarity in the exemption 
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notification if the manufacture exports the goods.  However, as per the many decisions of the 

Tribunal (under the old Service Tax law) exemption is also available if the principal manufacturer 

exports the goods.    

Aspect of CENVAT Credit: If the manufacturer undertaking Job work avails the exemption under this 

entry for the Job work carried, then the provision of Rule 6 of CENVAT Credit Rules, 2004 may 

applicable and he is not eligible to avail the CENVAT Credit pertaining to the Job work Income. 

However, in the context of exemption under notification issued under Central Excise for Job work 

charges, the Hon’ble Tribunal in the case of M/s Sterlite Industries (I) Ltd Vs Commissioner of Central 

Excise, Pune 2005 (183) ELT 353 (Tri-LB), held that the manufacturer is eligible to take the CENVAT 

Credit for the Job work activity. However, presently, there is no clarity on applicability of the said 

decision and aspect of reversal of CENVAT Credit for Job work exemption under Service Tax. Hence, 

to be on the conservative side, the Job workers who were claiming exemption under Service Tax for 

Job work Income may reverse the CENVAT Credit under Rule 6 under protest.  

Tax planning in this area: If the principal manufacturer is eligible to take the benefit of CENVAT 

Credit and there is no accumulation of CENVAT Credit for the said manufacturer, then the Job 

worker instead of claiming the exemption under notification 25/2012 ST for Job work activity may 

also examine not to claim the exemption notification. If this is adopted, there is no requirement to 

take risk on the applicability of Rule 6 of CENVAT Credit Rules, 2004 as well as passing on the duty 

benefit to customer can be the result.      

 

b) Design / Technical Consultancy:  

In addition to the manufacturing activity, if the manufacturing is engaged in providing the activity of 

Design / Technical Consultancy to their customer, the same would be liable for Service Tax. The 

manufacturer requires considering the liability under Service Tax before execution of the agreement 

so that the quote would be made after considering the Service Tax liability.  

 

c) Works Contract / Installation / Erection Service: 

If the manufacturer provides the activity of installation / erection of the goods along with the supply 

of goods, then said activity may liable for Service Tax and also especially under the Works Contract. 
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If the installation / erection activity rendered alone as a single activity, then the manufacturers 

requires paying Service Tax at the normal rate on such service Income. However, if a single contract 

is entered for Supply of goods and erection service, then said activity would covered under the 

definition of ‘Works Contract’ and manufacturer adopts the valuation mechanism as provided under 

Service Tax (Determination of Value) Rules, 2006.  Proper planning is required in drafting of the 

quotation / purchase order otherwise the manufacturer may end up paying high amount of Service 

Tax as per Service Tax Valuation Rules, 2006.  Further, if the manufacturer is the proprietor / firm, 

then the manufacturer also require examining the applicability of Joint charge mechanism for the 

payment of Service Tax for Works Contract.  

 

d) Project Execution:  

If the contract entered by the manufacturer is also for execution of any project along with the supply 

of goods, then the manufacturer may also liable for payment of Service Tax for execution of the 

project as this activity can be considered as Technical Consultancy and also Supply of Manpower. If 

the execution of the transaction is rendered as Man power Supply Service, then the individual / Firm 

manufacturer requires to examine the applicability of Joint and Reverse charge mechanism.   

 

e) Renting of Immovable Property:  

There was ambiguity in the applicability of Service Tax on Renting of Immovable Property by virtue 

of various contradictory decisions during 2008 to 2010. However, with effect from October 2010, as 

stay for recovery of Service Tax is vacated by Supreme Court, prima facie, Renting of Immovable 

Property would liable for Service Tax even though final decision is pending in this regard. If the 

manufacturer lets out any commercial property / building, same is liable for payment of Service Tax. 

However, the manufacturer may also examine the option of claiming the exemption for property tax 

paid on such property.  
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f) Non-Compete fees:  

As explained earlier, under the new Service Tax law w.e.f. 01-07-2012, any activity is liable for 

Service Tax except provided under the Negative List. Further, one of the clauses in the Declared 

Service reads as follows.   

άόŜ)  Agreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to do 

ŀƴ ŀŎǘΤέ 

If the manufacturer during the course of business entered an agreement for Ψbƻƴ /ƻƳǇŜǘŜƴŎŜΩ of 

his business in any of the locality, then such transaction may be covered under the above limb of the 

declared Service.  Hence, the manufacturer before entering such transaction requires inserting 

Service Tax clauses in the agreement and Service Tax to be recovered from the customer.     

 

g) Recovery for Termination of Employment agreement: 

The Employment agreement of the many of the companies contains the ‘bƻǘƛŎŜ ǇŜǊƛƻŘΩ for 

termination of employment and employee requires complying with such Notice period requirement. 

If the employee violates such clauses of the employment agreement, then Employer would recover 

certain amount from the employees. This activity (even though there is no element of Service 

involved from Employer to Employee) may be liable for Service Tax under the above limb of the 

declared Service. However, to avoid burden of taxes, manufacturer has the following options.  

i. Intimate the department on their understanding of non-applicability of the transaction and 

decision of nonpayment of Service Tax. 

ii. Payment of Service Tax under protest and claim refund once the matter is settled. 

iii. Insertion of Taxation clause in the agreement and recovering Service Tax from the employees.  

 

Tax Planning: In this area, manufacturer may also examine for Tax Planning so that there may not be 

applicable of Service Tax on such recovery fees taken from employee. Normally, the employment 

agreement contains the employee to pay certain sum to the employer for the violation of the 

Employment agreement. Instead of this, the agreement can be drafted in such a way that, the salary 

payable to the employee would be reduced so that this activity would result in paying of lesser 
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amount of salary for termination of the employment agreement and there may not be applicability 

of Service Tax.  

 

h) Benefits provided to the Employee: 

Many of the manufacturers would provide benefits to the employee such as Cab facility, Canteen 

facility, Insurance facility etc and such cost would be recovered from the employees from their 

salary. It is pertinent to note here that one of the clauses contained in the negative list mentions 

Services provided by the Employee to the Employer and services provided by the Employer to the 

Employee is neither covered under the Negative List nor covered under any exemption notification. 

Manufacturer has the following options for the recovery of the amounts from the employee for 

providence of various benefits.  

i. If the actual amount incurred for providing such facility is recovered from the employee, then 

manufacturer can treat the activity as pure agent and the transaction is not liable for Service Tax 

subject to satisfaction of conditions.  

ii. Also examine of claiming exemption under notification no.25/2012 ST such as exemption for 

Canteen facility if there is no AC facility in the Canteen etc.  

iii. If Taxable, insert taxation clauses in the employment contract and also can recover the Service 

Tax component from the Employee so that there is no burden of Taxes on the Employer.  

iv. Tax planning for availment of CENVAT Credit on these services provided to the employees.  

 

i) Trading Activity:  

An explanation was inserted for the definition of Exempted Service to include Trading is also as 

Exempted Service. If the manufacturer is engaged in Trading Activity, then the same to be 

considered as an exempted service and appropriate option to be considered under Rule 6 of CENVAT 

Credit Rules, 2004.        

 

j) Freight recovered from Customers: 

Generally, manufacturer would recover Freight charges in their invoice and would recover the same 

from the customer and shown the same in their Invoice. If the place of removal is at the factory gate, 



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

27 

 

the manufacturer would not charge the Central Excise Duty and collection of such freight from the 

customer may be covered under Service Tax. However, if the freight collected at actual, then the 

manufacturer can claim the same as pure agent, otherwise can examine the option of claiming 

exemption if any under 25/2012 ST. 

 

k) Commission Income: 

Apart from the receipts from the sale of goods, the manufacturer may also receive commission from 

the suppliers / other parties which may be liable for Service tax unless provided in mega exemption 

notification / negative list.  

Tax Planning:  Some manufacturer would have the agreement with their supplier / vendors for 

receipt of Commissioner if the manufacturer purchases / avails Ψ·Ω amount of goods / services from 

the vendor. If the drafting of the agreement, is done as Commissioner, this may be liable for Service 

Tax. However, if the drafting of the agreement is done in such  a way that, if the manufacturer 

purchased / availed ‘·Ω amount of goods / services, then the benefit would be provided in reduction 

of the purchase price for future purchases instead of showing the same as Commission and there 

may not be applicability of Service Tax.     

 

l) Other Income not excluded / not contain in Negative List:  

Apart from the above activities, the manufacturer also requires examining the Income booked under 

Other Income and ensures that Service Tax paid on such other Income unless contained in negative 

list / exemption notification.   

Impact as a receiver of Service: 

Normally, the Service Tax would be paid by the Service Provider. However, in some cases, the 

Service Tax to be provided by Service receiver. However, under the regime of new Service tax law 

w.e.f 01-07-2012, there was new concept called Joint Charge where both Service Provider and 

Service Receiver requires to pay Taxes on the same transaction.  The Service Tax to be paid as a 

receiver of service applicable to the manufacturer is as follows.  

a) GTA Service: In case of Services taken from Goods Transport Agency. Taxes to be paid only at 30% 

on the value paid after claiming the abatement. Further, CENVAT Credit can be availed on Inward 
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GTA paid. CENVAT Credit on outward GTA is eligible if and only if the manufacturer has the 

responsibility of delivering the goods to buyer premises and buyer place is the place of removal. This 

view is supported by the recent decision of Chennai Tribunal in the case of M/s Hydro S & S 

Industries Ltd Vs CCE, Trichirapalli 2013 TIOL 1089 CESTAT MAD.  

 

b) Sponsorship Service: For the sponsorship services received, the manufacturers requires to pay the 

Service Tax and the same can be availed as CENVAT Credit subject to the condition that the same is 

used in course of manufacturing.  It is also pertinent to note here that there is a difference between 

sponsorship service and business exhibition service and service tax liability would be attracted only 

for sponsorship service.  

 

c) Services received from Government: Many services provided by the Government are not liable for 

Service Tax. However, in case of certain services provided by the Government to business entity then 

it is liable for the payment of Service Tax being a receiver of Service.  

 

d) Legal Services: Notification no.30/2012 ST made Service receiver being a business entity liable for 

Service Tax for the legal services taken from the individual advocates / firm of advocates. However, 

the manufacturers also examine the option of claiming of exemption (turnover of Rs.10 lakhs) on 

payment of Service Tax on this aspect. After the payment, the same can be availed as an Input 

Service Credit as the definition of Input Service specifically covers the legal services.  

 

e) Services received from Directors:  As explained earlier, it is pertinent to note here that the services 

provided by the employee to the employer are exempt from the payment of Service Tax.  Further, 

notification 30/2012 ST made the body corporate liable for payment of Service Tax for the services 

of Directors. Hence, it can be construed that if the director is a whole time director and employee of 

the company, the same would be excluded from the definition of Service and the Service Tax liability 

would be attracted only on the services of part time directors who are not the employees of the 

company.  
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f) Import of Services:  As per notification no.30/2012 ST, Service Tax would be attracted on the Service 

taken from the provider who is situated in a non-taxability territory and received be a person who is 

located in the taxable territory. As explained earlier, Place of Provision of Service Rules, 2012 would 

play a major role in determining the activity liable under Import of Services.    

Joint Charge liability:  

From 01.07.2012 there is liability under Service Tax under Joint charge mechanism for some of the 

services for the receiver of the service. As per the Rule 2(1) (d) of Service Tax Rules, 1994 and 

Notification no. 30/2012 dated 20.06.2012 the service receiver is liable to pay Service Tax on joint 

charge method. Following are the services on which manufacture being a body corporate is liable to 

pay Service Tax from 01.07.2012 as receiver of service under joint charge method.  

 

g) Manpower Supply Service / Security Service: 

In respect of service provided or agreed to be provided by way of supply of manpower for any 

purpose where the service provider who is in taxable territory is any individual, HUF or Partnership 

firm whether registered or not, association of persons and service is provided to any business entity 

registered as body corporate then such business entity is required to pay Service Tax liability on the 

100% of the value of the service. 

 

Joint Charge 

1) Renting of motor vehicle. 

In respect of service provided or to be provided by way of renting of motor vehicle designed to carry 

passengers where the service provider who is in taxable territory is any individual, HUF or 

Partnership firm whether registered or not, Association of persons and service is provided to a 

business entity registered as body corporate such business entity has to pay Service Tax liability 

after claiming the abatement of 60% and ST requires to be paid on the value of 40% or 50% as the 

case may be.   
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2) Works contract Service.    

In respect of service provided or agreed to be provided in service portion in execution of works 

contract where the service provider who is in taxable territory is any individual, HUF or Partnership 

firm whether registered or not, association of persons and service is provided to any business entity 

registered as body corporate then such business entity is required to pay Service Tax liability as a 

receiver of service at the 50% of the value of the service and remaining 50% is required to be paid by 

the service provider.  

 

Other relevant aspects under reverse charge and joint charge mechanism: 

a. The service recipient is liable to pay Service Tax irrespective of the fact whether the service provider 

was exempted or not by virtue of small service provider exemption under Notification No. 33/2012-

ST dated 20.06.2012. In other words, even if the total value of service provider is less than Rs 10 

lakhs, the service recipient wherever liable to pay Service Tax has to pay tax. 

b. The exemption if any available to service provider (other than small scale service provider 

exemption) can also be availed by the service recipient. For eg. If the works contract is for 

construction of public road, then service recipient need not pay Service Tax. 

c. The service recipient is given freedom to choose the methodology of computation of tax in case of 

works contract irrespective of the service provider’s option to pay tax. 

d. The service recipient is eligible to claim CENVAT   Credit of Service Tax paid by both the service 

provider if any and also recipient by himself subject to eligibility of such credits under CENVAT   

Credit Rules. 

e. The Service Tax has to be paid by the service recipient on making payment to service provider if the 

payment is made within six months from the date of invoice. If it is not so paid the liability would be 

considered to have been arisen when the invoice for the service is raised or if it is delayed beyond 

the period of 30 days from completion of service the date of completion of service would be 

considered. In such cases the recipient would be liable to pay interest for the delay. 
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Impact under CENVAT Credit:  

The manufacturer while manufacturing the Excisable goods would various expenditure and 

overheads. As the expansion of Service Tax law from positive based taxation to negative based 

taxation, there has been increase in the scope of Service tax resulting on increase in cost of 

overheads and liability of Service Tax as a Service receiver.   Further, many manufacturer, 

experiences reduction in net profit from the second half year of 2012-2013 even though there Sales 

and purchase cost is the same. The reason for such reduction in the Net profit is due to expansion of 

Service Tax leading to increase in the cost of overheads and improper Tax planning / lack of Standard 

Operating Procedure in availment of CENVAT Credit. Hence, it substantiates the fact that CENVAT 

Credit of Input Service Tax is having the important role to the manufacturer.   
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Tax Planning & Cost Control under Central Excise 

- CA. Madhukar N Hiregange 

Introduction: 

(i) Central Excise: Entry 84 of the Union list to the Constitution of India empowers the Central 

Government to levy excise duty on goods manufactured or produced in India. Thus excise is levied 

on the activity of manufacture or production of excisable goods in India, clearance is not relevant for 

the purpose of levy. Duties of excise are not applicable on manufacture of alcoholic liquors for 

human consumption, opium, hemp, narcotic drugs as States are being empowered to levy excise 

duty. Further duty of Excise is not applicable on salt. The liability under excise law accrues on the 

activity of manufacture/production, but collection is at the time of clearance from the factory for 

administrative convenience. 

 

(ii) Tax Planning, Tax Evasion & Tax Avoidance 

Tax Planning: Tax planning is arrangement of financial activities in su ch a way that maximum tax 

benefits, as provided in the Central Excise Act and Rules made under are availed to the assessee. It 

envisages use of certain exemption, selections of valuation method, structuring the transaction and 

selection of various benefits available under the law.  Detailed discussion on Tax Planning under 

Central Excise is made in the later part of the material. 

 

Tax Avoidance: Tax Avoidance refers to the legal means so as to avoid or reduce tax liability, which 

would be otherwise incurred, by taking advantage of some provision or lack of provision in the 

law.   Thus, in this case tax payer tries to reduce his tax liability but here the arrangement will be 

legal, but may not be as per intent of the law.   Thus, in this case, tax payer does not hide the key 

facts but is still able to avoid or reduce tax liability on account of some loopholes or otherwise. The 

Hon’ble Supreme Court in the case of McDowell & Co Limited v CTO [1985] 154 TR 148 held as 

follows.  

 

ά¢ŀȄ ǇƭŀƴƴƛƴƎ Ƴŀȅ ōŜ ƭŜƎƛǘƛƳŀǘŜ ǇǊƻǾƛŘŜŘ ƛǘ ƛǎ ǿƛǘƘƛƴ ǘƘŜ ŦǊŀƳŜǿƻǊƪ ƻŦ ƭŀǿΦ /ƻƭƻǳǊŀōƭŜ ŘŜǾƛŎŜǎ 
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cannot be part of tax planning and it is wrong to encourage or entertain the belief that it is 

honorable to avoid payment of tax by resorting to dubiƻǳǎ ƳŜǘƘƻŘǎΦέ 

 

Illustrative list of Tax Avoidance under Central Excise are as follows.  

a) Transfer of CENVAT Credit from one Unit to another Unit by raising dummy Stock Transfer 

Invoice.  

b) Non following of Rule 6 of CENVAT Credit Rules, 2004 for trading activity prior to 01-04-2011. 

c) Claiming of SSI Exemption by creating two different entities and by two different persons and 

claiming SSI Exemption to both the entities.  

d) Mixture of Goods / Classification: When there is a doubt / ambiguity in the classification of the 

Goods under Central Excise, the assessee would classify the goods which is commercially 

favorable to him. 

e) Taking a plea of Bona fide belief or relied on Case laws for intentional short / nonpayment of 

Taxes. 

 

Tax Evasion: Tax Evasion term is usually used to mean 'illegal arrangements where liability to tax is 

hidden or ignored i.e. the tax payer pays less than he is legally obligated to pay by hiding income or 

information from tax authority.  Thus, here the tax liability is reduced by "illegal and 

fraudulent" means.  However, the short payment of Taxes / hiding of Income should be intentional 

to constitute as a Tax Evasion.  Under Central Excise, as the law is interpretive and based on 

notifications and case laws, there may be situation where the assessee acted on a bona fie belief on 

the particular transactions which may be result in evasion of tax.  Hence, the intention of the 

assessee on short payment of Taxes would play a major role in determining whether the short 

payment is of Tax Evasion or interpretational issues.  Illustrative examples for Tax Evasion under 

Central Excise are as follows. 

 

a) Clandestine removal of Excisable Goods without payment of Central Excise Duty. 

b) Availment of Exemption which is not available to the assessee. Eg: Claiming of SSI exemption 

even though using the brand name of the others. 
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c) Intentionally availment of CENVAT Credit which is not eligible / availment of Credit more than 

charged in the Invoice. Also availment of CENVAT Credit without having the receipt of goods.  

d) Not following the Valuation provisions of Central Excise. Eg: Not following of Rule 6 of Valuation 

Rules in case free material received from the customer.  

(iii) Cost Control: There is no exact rule or definition of cost control. The term, cost control, implies the 

usage of policies and internal rules that help the entity to reduce the cost of a particular 

management process. Cost control methods target the reduction of cost, and maintenance of quality 

and quantity of a particular production process or service generation. Under Central Excise, there 

are many ways to reduce the cost of Purchases and Overheads which is used in the manufacturing 

process.   

 

TAX PLANNING UNDER CENTRAL EXCISE: 

For a manufacturing entity, the Central Excise plays one of the major roles in determining the Selling 

price of the company’s product to the ultimate buyer and also plays a major role in determining total 

cost of goods sold for the entity.  To illustrate: If the turnover of the manufacturing company is 

around 100 crores, the total Duty payable on such sales would be around 12.5 crores. Further, if we 

take a material cost as 65% and overheads as 20%, then there would be an element of CENVAT 

Credit of around 6 to 7 crores.  Hence, we can say, the Central Excise Duty constitutes around 20% of 

the total turnover of the company.  

However, the Management and even the Statutory Auditors are not looking in depth in this area. 

This is due to lack of expertise knowledge and is on the assumption that there is no room for Tax 

planning / Cost Control in this area. Further, the company would be having a strong internal control 

where to pay even Rs.1,000/- to an third party, it involves authorization from various persons and 

will take minimum of two days. However, the Accountant who is handling the Central Excise 

transactions can reverse the CENVAT Credit of Rs.1 crores without any authorization and the same is 

possible by just one entry in the CENVAT register.  

Presently, after the expansion of Service Tax from the past 5 to 6 years, now the management has 

started focusing on Tax Planning under Central Excise. As explained earlier, as the Central Excise law 

is built on interpretation and case laws, the manufacturer can save the Tax by having a proper 
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planning. However, the planning should be done at the initial stage. Further, it requires the help of 

Expert who is aware of the all the latest developments under the Law. Also we can say that, the Tax 

Planning under Central Excise is a customized reading of provision of Central Excise Act, for one’s 

business and there is no hard and fast rule for Tax Planning and it is purely depend on the 

circumstances and facts of each case. In this material illustrative list of possible Tax Planning for 

some transactions are provided which are as follows.    

 

(i) Availment of SSI Exemption Vis-à-vis Payment of Duty: 

Under the Central Excise law, there is an exemption from payment of Central Excise duty for Small 

Scale Manufacturers up to the clearance of Rs.1.5 crores in a financial year subject to satisfaction of 

conditions prescribed in the notification 08/2003 CE. The one of the conditions is the assessee is not 

eligible to avail the CENVAT Credit  on Inputs and Input Services which is used in manufacturing of 

Excisable goods.  

Before adopting the exemption, the assessee requires to do the feasible study whether to avail the 

exemption or to pay the duty form Rs.1. The various factors to be considered in the feasible study 

are as follows.  

a)  Type of Contract – Whether Inclusive of Duty / Exclusive of Duty 

b) Sources of Purchase of Inputs – Whether from Manufacturers / Dealers / Traders 

c) Eligibility of CENVAT Credit to the Customer 

d) Quantum of CENVAT Credit available on the Capital Goods used in the course of manufacturing 

After considering the above facts, the manufacturer would come to a conclusion whether to claim 

exemption or to pay the duty. Following table summarizes how Tax Planning can increase profit to 

the manufacturer in claiming of exemption.   

Sl. No Particulars Option I : To claim the 

Exemption 

(in Rs) 

Option II: To pay Duty 

from Rs.1 

(in RS) 

1. Basic Value of goods cleared Rs.10 lakhs 10 lakhs 

2. Excise Duty (@ 12.5%) - 1.25 lakhs 

3. Total Selling price to the customer Rs.10 lakhs Rs.11.25 lakhs 
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4. Purchase value of the material Rs.6 lakhs Rs.6 lakhs 

5. Value of the Overheads Rs.2 lakhs RS.2 lakhs 

6. CENVAT Credit involved in 4 & 5 Rs.0.6 lakhs Rs.0.6 lakhs 

7. Cost of Goods Sold Rs.8.6 lakhs Rs.8 lakhs 

8. Profit to the manufacturers (in Tax 

Extra Contracts) 

Rs.1.4 lakhs Rs.2 lakhs 

 Decision: Not to claim the exemption and pay Duty from 

Rs.1 as it saves Rs.0.6 lakhs for 10 Lakhs 

9. Profit to the manufacturer (in Tax 

Inclusive Contracts) 

Rs.1.4 lakhs Rs.0.75 lakhs 

 Decision: Claim the exemption and not to pay the Duty up 

to 1.5 crores 

 

From the above analysis, it is clear that the aspect of Tax Planning is depend on facts and 

circumstances of the each case and there is no hard and fast rule to determine same.  In the above 

table, if the contract is of inclusive contracts, the manufacturer can claim the SSI Exemption and in 

case of Tax Extra contracts, the manufacturer can go for pay duty from Rs.1. However, this decision 

may vary if the CENVAT Credit element involved in the purchase cost reduced.  

(ii) Tax Planning for Central Excise duty paid under Rule 6 of Central Excise Valuation Rules: 

Rule 6 of Central Excise Rules, 2002 reads as follows.  

ά²ƘŜǊŜ ǘƘŜ ŜȄŎƛǎŀōƭŜ ƎƻƻŘǎ ŀǊŜ ǎƻƭŘ ƛƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ǎǇŜŎƛŦƛŜŘ ƛƴ ŎƭŀǳǎŜ όŀύ ƻŦ ǎǳō ǎŜŎǘƛƻƴ όмύ ƻŦ 

section 4 of the Act except the circumstance where the price is not the sole consideration for sale, the 

value of such goods shall be deemed to be the aggregate of such transaction value and the amount 

of money value of any additional consideration flowing directly or indirectly from the buyer to the 

asǎŜǎǎŜŜέ 

 

By virtue of the above Rule, any free supply of material from the buyer which is used in the 

manufacturing of Excisable goods requires to be included in the transaction value on which Excise 

duty is paid. However, the buyer is not eligible to avail the CENVAT Credit on the material which 
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issued to the manufacturers as the same is not used in the manufacturing of finished goods in his 

factory and such CENVAT Credit would become a cost to the Buyer.  

 

However, to avoid these, the buyer can made a Tax Planning at the initial stage of the transaction 

where such goods (which issued free supply to manufacturer) can directly delivered to the 

manufacturer instead of receiving in its factory and also by disclosing Consignee as manufacturer so 

that the manufacturers can avail the CENVAT Credit and the benefit of CENVAT Credit can be 

considered for fixing the transaction price and the same would be resulting in usage of CENVAT 

Credit.  

 

(iii) Inter Unit Transfer: 

In earlier business scenario, there used to be only one Unit which would engaged in all the processes 

required for manufacturing of a particular product and used to clear the Finished goods from the 

factory. However, due to rapid development in the technology and also considering the technical 

and commercial feasibility, many companies now having more than one unit for manufacture of a 

particular product. To say, Unit I would do the manufacturing activity up to certain level and the 

same would dispatched to other units for further processing say to Unit II. In Unit II, the goods would 

be manufacture and the same would be sent to Unit III for further manufacturing. In Unit III, the 

product would be completed and has the following options.  

a) Sell directly from Unit III to final customer. 

b) Send to Unit II and removal to final customer from Unit II. 

c) Send to Unit I and removal to final customer from Unit III. 

 

In these situations, the manufacturer requires to comply with the various provisions of Central 

Excise Valuation Rules, 2006 and he has various options to execute the above transaction. For this, 

initial Tax Planning requires, otherwise, the company can face many problems viz. accumulation of 

CENVAT Credit in one branch, Over-pricing / underpricing of Stock Transfer which leads to 

unnecessary blockage of working capital or harassment from the department.  If at the initial stage, 

proper planning was made, the company can run these transactions smoothly without any trouble 
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and the same would increase the profitability of the entity. 

 

(iv) Tax planning in selecting appropriate status of the entity: 

At the stage of incorporating the company / unit, the company can do Tax Planning to avail the 

various benefits available under law. To illustrate, the company has the option to set up as an EOU / 

SEZ/ also as a Large Tax Payer Unit. Further, the company can also do Tax Planning to set up a unit 

under Northern states where there would be exemption from payment of Central Excise duty.  

 

(v) Tax planning in Drafting of the Terms of Agreement: 

Drafting of the agreement would play an important role in determining the taxability aspect of the 

entity under Central Excise. The drafting of the agreement should be done after considering the 

Customer profile, Vendor understanding and all the facts of the case which would be result in 

reduction in payment of Central Excise on the manufacturers.  It maybe better terms are all 

applicable taxes including central excise, service tax would be recovered extra at actual. 

  This could be very critical where the manufacturer not just supplies the excisable goods, but also 

installs/erects such goods for the customer. Examples:  Supply and installation of batching plant or 

wooden furniture and fittings at customer’s location. Hence, for each and every case, the 

manufacturer requires to analyze the facts and appropriate tax planning can be done at the drafting 

of the agreement which may result in decrease of excise duty burden by passing it on to customer.  

The valuation could be done on Cost plus 10% when the excisable goods are used captively for 

providing services by the manufacturer. Alternately when the same excisable goods are also being 

sold to outsiders, then the valuation to be done on comparable price basis.  

When the manufacturer is executing material plus labour contract for the customer, the credits on 

the inputs used for executing the contract cannot be availed. In such case, the excise duty paid on 

inputs such as furniture [which is not covered in capital goods definition under CCR) used further for 

providing installation services, could become a cost, unless excise duty paid is recovered from 

customer].  
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(vi) Tax Planning for the Export Transactions: 

As the intention of the government is not to export the Taxes and Levies, the Government has 

introduced various Tax Incentives for the manufacturer who is exporting the goods to abroad. The 

illustrative lists of schemes available are; 

Pre-Export benefits: 

a) Procurement of Duty free Imports under Advance License and DFIA scheme. 

b) Procurement of Capital goods under EPCG Scheme 

c) Procurement of goods at concessional rate of Duty 

Post Export benefits: 

a) Refund under Rule 5 of CENVAT Credit Rules, 2004 

b) Rebate Option for Export of Goods under Rule 18 of CER, 2002 and rebate on inputs. 

c) Duty Drawback for the Exports made  

d) Benefits for registered as a Star Status Export House 

  

However, the Exporter is not eligible to avail all the benefits at a time and only few of the benefits 

would be available. However, the benefits available would not be the same under each scheme and 

the same may vary. Accordingly, the manufacturer / Exporter requires do the feasible study and 

should determine the best scheme / set of scheme considering the commercial and procedural 

feasibilities and the same may be adopted. 

 

The Detailed write-ups on some important methods of encashment of credits along with 

important procedures for same are as below: 

a. Refund of taxes paid on inputs and input services to improve fund flows 

The manufacturers of can claim refund of Cenvat credit of specified duty and tax allowed in respect 

of inputs and input services used in or in relation to the manufacture of final products which are 

cleared for export under bond as per Rule 5 of Cenvat credit Rules read with Notification No. 

27/2012-CE (NT). The refund claim shall be filed with all the conditions fulfilled as it is the tendency 

of the department to reject the refund claims for frivolous reasons. If the credit accumulated can be 

utilised towards the domestic liability, then the same should be preferred as obtaining refund from 
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the Government usually takes years.  The refund shall be claimed on quarterly basis and within one 

year from export date. 

 

b. Rebate on excisable goods exported 

The manufacturers have the option of claiming the rebate of excise duty paid on excisable products 

exported under Rule 18 of Central Excise Rules 2002 read withNotification no.19/2004. Generally, no 

excise duty is payable on export of goods under bond or Legal undertaking (LUT). However, 

manufacturer has the option of paying excise duty on final product exported and thereafter claim 

refund of such duty paid. One of the advantages of rebate option over refund is that the 

manufacturer would be able to utilise the Cenvat credit balance for payment of duty on exports. The 

time limit of one year would not be a hindrance for such credits in balance. Therefore, the 

manufacturer having old credits would be benefited by opting for rebate option. The rebate 

procedure is considered as smoother procedure in the industry and involves less of documentation. 

Examination may be required in case of 100% EOU the deemed export benefit may not be available 

post Budget 2015 after the definition of “export” has been introduced. 

 

c. Rebate on inputs used for exports 

For manufacturer exporter, the Central Excise provision permits procuring inputs without payment 

of duty for use in manufacture of goods for export purpose. The benefit is available as per Rule 19(2) 

of Central Excise Rules 2002. As per this scheme, manufacturer of even exempted goods is eligible 

for procurement of inputs without payment of duty for export purpose. Therefore, the exempted 

goods exporter shall make optimum use of this scheme as presently the option of refund on 

exempted goods is in dilemma.  

 

The manufacturer shall make an application based on each supplier wise and product wise. Proper 

records are to be maintained for consumption and export. In this scheme, the cash flow can be 

avoided while sourcing the materials instead of waiting for refund after payment of duty. 
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d. Refund/Rebate of service tax under Notification 41/2012-ST 

Both manufacturer exporter and merchant exporters including traders would be able to claim rebate 

of service tax under notification no.41/2012 subject to fulfilment of prescribed conditions / 

procedures. This is in addition to the duty drawback. They are: 

o Exporter claiming rebate under this scheme has to make a declaration in electronic shipping bill 

or bill of export while presenting the same to proper officer.  

o There are two options under this. They are 

Option 1: Rate at fixed percentage as specified. 

1) Rebate of ST on specific services is claimed as a percentage of declared FOB, as declared in the 

specified scheduled of the notification  

2) No further rebate can be claimed under option 2, including on the ground that the rebate 

claimed is less than the service tax paid on specified services  

3) Shipping bill or bill of export on which rebate has been claimed under option 1, shall not be used 

to claim rebate under option 2  

4) Rebate claim shall not be allowed if the same is less than Rs 50.  

5) Declaration as to non availment of Cenvat credit on input services used for export of goods 

beyond the place of removal.   

 

Option 2 of rebate claim  

1) Under this option rebate is claimed on service tax actually paid on any specific services, used by 

the exporter of goods,  on the basis of certified documents, such as export invoice, input service 

invoices, shipping bill, declaration from Chartered Accountant or Board of Directors or 

Proprietor or partnership firm as the case may be  

2) No rebate can be claimed under this option by the service provider, who provided services to 

the exporter of goods  

3) Manufacturer exporter shall claim rebate on taxable services used for export of goods, by filing 

form A-1  

4) If the exporter is not registered with Central Excise, shall obtain service tax code number by file 

form A-2 seeking allotment of Service Tax code. Thereafter file a rebate claim  
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5) Rebate claim should be filed within one year from the date of export of said goods  

6) If the Rebate claim amount is up to 0.5% of total FOB  value of goods exported & if the exporter 

is registered Export Promotion Council, Form A should be accompanied with invoices, challan or 

bills of for each specified service in original issued in the name of exporter, and declaration that 

such services are used for export of goods/ services, and payment is been made to the service 

provider, the above said declaration shall be made by the proprietor / partnership firm or BOD in 

case of company.   

7) Where the total amount of rebate claimed is more than 0.50% of the total FOB value of the 

goods exported, then certificate from Statutory Auditor is required to be enclosed.    

8) Where the rebate involved in a claim is less than rupees five hundred, the same shall not be 

allowed;  

9) Ensure that the export proceeds are realized within the time specified in FEMA, else the rebate 

amount granted if any the same shall be recovered.  

10) Submit Export invoice, shipping bill, FIRC for having received Foreign Currency   

11) Statement of co-relation between export invoices and services used for export of 

goods/services, along with input service bills in the name of exporter.  

12) Declaration as to non availment of Cenvat credit is availed on such input services. 

Note: This method may lead to delay as the red tape in regard to refund is substantial. Option 1 is 

recommended.  

 

(vii) Tax Planning for Leasing Transactions: 

The facts of the transactions are as follows: 

a) XYZ Ltd has entered an agreement with Leasing Company B for financial lease of Machinery.  

b) The Leasing company is imported the machinery from abroad and directly deliver such machine to 

company A. 

 c) The customs duty paid at the time of Import would be a cost to the Leasing Company and in turn 

the same would recover from XYZ ltd leading to increase in cost for XYZ ltd.  
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Possible Tax planning in this transaction: 

a) Such Machinery imported can be imported can be directly delivered to M/s XYZ Ltd and the 

CENVAT Credit on CVD and SAD can be claimed by M/s XYZ ltd leading to reduction of cost of 

machinery to the company. However, the Bill of Entry should be in the name of M/s XYZ Ltd or the 

same should be endorsed by leasing company to M/s XYZ ltd.  

b) The leasing company can take registration as a dealer and can pass the Credits to M/s XYZ Ltd.  

 

(viii) Standard Operating Procedure for availment of Cenvat Credit: 

As explained above CENVAT Credit on Input Services plays important role in determining the 

profitability to the manufacturers. Hence, in the initial state itself, manufacturers require to have a 

proper system for availment of CENVAT Credit on all the eligible Input Service Credits.  Eg: Many 

manufacturers were not availed the CENVAT Credit on the Service Tax liability under Reverse charge 

and still many are thinking that CENVAT Credits paid under Joint charge is not eligible. To clear these 

ambiguities, if the proper system / Standard Operating Procedure is implemented, then there would 

not be less scope for loss of credits. Further, the manufacturer also eligible to avail the CENVAT 

Credit on the CHA Service paid at the time of Import 

 

(ix) CENVAT Credit on Capital Goods i.e. Machinery which is used for Exempted products: 

As per Rule 6 of CENVAT Credit Rules, 2004, the CENVAT Credit is not eligible on Capital goods if the 

same is exclusive used for manufacture of Exempted Goods.  To Illustrate: CENVAT Credit available 

on Imported machinery is Rs.70 lakhs and if the same is used for the Job work activity which is 

exempted under notification 70/92 CE, the manufacturer is not eligible to avail the CENVAT Credit 

on such Capital goods. However, if the company has engaged in manufacturer of any other capital 

goods, then the company can think of using the said machinery (only for little process) in any of the 

process of other product where Central Excise Duty is paid and can avail the CENVAT Credit on the 

machinery. However, the company should maintain adequate internal document say production lag 

to prove that the said machinery is used in manufacture of Excisable goods.  
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(x) Deemed manufacture for claiming the credits 

Under central excise, the definition of manufacture as per Section 2(f) of Central Excise Act 1944 

includes packing or repacking of goods in a unit container or labeling or re-labeling of containers 

including the declaration or alteration of retail sale price on it or adoption of any other treatment on 

the goods to render the product marketable to the consumer in relation to goods specified in third 

schedule to the Act. Apart from this, one should require to refer even the chapter notes, section 

notes in the excise tariff to ascertain the activities which amounts to manufacture. 

 

It may so happen that the activity undertaken presently does not amount to manufacture. Then the 

Cenvat credit on inputs, capital goods or input services cannot be claimed on such activity. In such 

case, activity undertaken shall be carried out in such a way that the same becomes deemed 

manufacture as discussed above under central excise law. This would enable the manufacturer to 

avail credits thereby reduction in cost of procurement of goods as well. It also ensures no break in 

the Cenvat credit chain. Even the customer would be benefited when the Cenvat credits are claimed 

by the manufacturer as there would be reduction in cost of goods and the excise duty element is 

also passed on. 

 

(xi) Input Service Distributor (ISD)& Centralized Registration 

If the manufacturing is having more than one manufacturing unit at different places and receives the 

input service bills towards audit fees, bank charges etc to one unit, then in such cases, the 

manufacturer can claim the entire amount of credit in the unit which receives the bill and the 

proportion of the credit pertaining to other branch to be distributed via ISD route. It helps the 

manufacturer in reducing the risk of accumulation of credits in one unit.  

Further, if the manufacturer is having the marketing office and other branches at other places where 

any services are provided (like repair and maintenance) , then the same could be registered under 

service tax as under Centralized registration and the credits can be taken at the centralised location / 

main branch. 

They can also examine the possibility of credit if they sell through their own retail outlets as 

clearance which is not a sale credits could be availed upto their sales point. 
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(xii) Transfer of SAD credit to other units 

An assessee may have more than one unit engaged in manufacturing of excisable goods.If there is an 

accumulation of Cenvat credit in unit, then the option of transfer of credit can be examined as per 

Rule 10A of Cenvat Credit Rules. This Rule allows a manufacturer having multiple excise registered 

premises(but single PAN) to transfer unutilised Cenvat credit of additional duty leviable under 

Section 3(5) of Customs Tariff Act (commonly known as SAD) from one registered premises to other 

registered premises which could be utilised for payment of excise duty.This would avoid or reduce 

cash outflow in form of taxes. It is pertinent to note that the SAD credit should not be utilised for 

payment of service tax. 

 

(xiii)  Setting up units in excise exempted areas 

The manufacturer can examine the option of setting up units in specified areas like Assam, 

Arunachal Pradesh, Himachal Pradesh etc to claim exemption from payment of excise duty if the 

same is viable considering other business factors. 

 

(xiv) Purchase of duty credit scrips from open market at discounts 

There are various duty scrips such Focus Product Scheme, Focus Market Scheme and Focus Product 

Market Linked Scheme under foreign trade policy. These scrips which are credited with duty amount 

are available for exporter of specified goods to specified countries. The scrips can be used to make 

payment of import custom duties on import of goods and scrips are transferable from one assessee 

to another.  

 

Such scrips are available for sale at discounted rate (varies from 3% to 5%) in the open market. Now 

these scrips can be used even for payment of service tax or excise duty on domestic procurements 

as well. Important to note that the duties paid using the scrip would be eligible as Cenvat credit. 

These scrips are normally available for sale by customs house agents. With good negotiation, the 

scrips can be purchased. Amount equal to discount negotiated would be a saving for the assessee. 
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(xv) Job Work carried out at the Factory: Normally, some of the manufacturers would also carry 

out the Job work process to their customer and charge their customers for the Job work 

charges / labour charges. In this transaction, there are two possibilities.  

(i) Process undertaken by Job worker amounting to manufacture: If the process undertaken by the 

Job worker amounts to manufacture, then the transaction would cover under the purview of 

Central Excise. The manufacturer may examine option of claiming the exemption under 

notification no. 214/86 CE.  

(ii) Process undertaken by the Job worker not amounting to manufacture: If the process 

undertaken by the Job worker not amounts to manufacture, then transaction is liable for Service 

Tax. However, exemption is available under notification no.25/2012 ST to the manufacturer i.e. as 

follows.   

άолΦ  Carrying out an intermediate production process as job work in relation to - 

άόŎύ !ƴȅ ƎƻƻŘǎ ƻƴ ǿƘƛŎƘ ŀǇǇǊƻǇǊƛŀǘŜ Řǳǘȅ ƛǎ ǇŀȅŀōƭŜ ōȅ ǘƘŜ ǇǊƛƴŎƛǇŀƭ ƳŀƴǳŦŀŎǘǳǊŜǊΤέ 

The exemption is available to the Job worker subject to the condition that, principal manufacturer 

would pay the Central Excise Duty on the final product. Further, there is no clarity in the exemption 

notification if the manufacture exports the goods.  However, as per the many decisions of the 

Tribunal (under the old Service Tax law) exemption is also available if the principal manufacturer 

exports the goods.    

Aspect of CENVAT Credit: If the manufacturer undertaking Job work avails the exemption under this 

entry for the Job work carried, then the provision of Rule 6 of CENVAT Credit Rules, 2004 may 

applicable and he is not eligible to avail the CENVAT Credit pertaining to the Job work Income. 

However, in the context of exemption under notification issued under Central Excise for Job work 

charges, the Hon’ble Tribunal in the case of M/s Sterlite Industries (I) Ltd Vs Commissioner of Central 

Excise, Pune 2005 (183) ELT 353 (Tri-LB), held that the manufacturer is eligible to take the CENVAT 

Credit for the Job work activity. However, presently, there is no clarity on applicability of the said 

decision and aspect of reversal of CENVAT Credit for Job work exemption under Service Tax. Hence, 

to be on the conservative side, the Job workers who were claiming exemption under Service Tax for 

Job work Income may reverse the CENVAT Credit under Rule 6 under protest.  
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Tax planning in this   area: If the principal manufacturer is eligible to take the benefit of CENVAT 

Credit and there is no accumulation of CENVAT Credit for the said manufacturer, then the Job 

worker instead of claiming the exemption under notification 25/2012 ST for Job work activity may 

also examine not to claim the exemption notification. If this is adopted, there is no requirement to 

take risk on the applicability of Rule 6 of CENVAT Credit Rules, 2004 as well as passing on the duty 

benefit to customer can be the result.      

 

(xvi) Adoption of Method under Rule 6 of CENVAT Credit Rules, 2004: 

Rule 6 of CENVAT Credit Rules, 2004, provides various methods for availment of CENVAT Credit if the 

manufacturer is engaged in both Dutiable as well as non dutiable products. The manufacturer can 

adopt any one method after doing the feasibility study which reduces the quantum ineligible 

CENVAT Credits.  

 

(xvii) Intimation to the department: 

Now-a-days, as in the most of the transactions there will be an ambiguity in getting the benefit / 

reducing the cost, in such a situation it is always better to intimate the department on 

understanding of the transactions. Now a days, such intimation provided to the department can also 

be considered as one of the Tax Planning methods as it safeguard the manufacturer from the 

department alleging suppression of facts and invoking extended period of limitation.  

 

(xviii) Facing the departmental Audit: 

Now-a-days, the facing of departmental audit and furnishing of information to the department place 

an important role as there would be both pros and cons in this. Furnishing of wrong information / 

non furnishing of information leads to unnecessary notices from the departments which have an 

adverse effect on the company. Hence, the speaker is on the view that, facing / interacting with the 

department audit / executives should be planned in advance and it is also to be considered as one of 

Tax Planning of the company.  

………………………………………………………………………………………………………………………………………………….. 
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Cost Control under Central Excise: 

The objective of the Cost Control is to reduce the Purchase Cost of the goods used in the 

manufacturing of Excisable goods. Under Central Excise, there are many rooms for Tax Planning to 

reduce the burden of Tax by way of availing the same as CENVAT Credit. The illustrative list of cost 

control measures under Central Excise law are as follows.  

 

i) Receiving quotation from more than one supplier and comparison before placing the order: 

It is feasible to get quotations from more than supplier and the same may be compared before 

placing an order. Further, the company should also have the alternative supplier list to ensure the 

enquiry is made to all the suppliers. Further, the list of alternative suppliers and taking of quotation 

should be reviewed at regular intervals and the same would reduce the purchase cost to the 

Manufacturer.  

 

ii) Purchase from the manufacturers Vs Purchase from the dealers 

As per the provisions of CENVAT Credit Rules, 2004, the manufacturer is eligible to avail the CENVAT 

Credit on the Inputs used in production of Excisable goods.  Usually, the manufactured goods would 

be cleared to Dealers and from dealers the same would be cleared to distributors and then to 

Retailer. If the company purchases the Inputs required for manufacturing of goods from the Retailer, 

the cost of such goods would be high when compared with price charged by manufacturer. If the 

goods were purchased from the manufacturer, the price would be low and the assessee is eligible to 

claim the CENVAT Credit.  Hence, it is always better to purchase the goods from the manufacturer as 

the goods would be available at a reduced price and Excise Duty would be available as a Credit 

leading to reduction in the Cost of Production.  

 

iii) Analysis of Dealers Margin: 

The dealer requires to disclose the details of manufacturers in the dealer invoice which would be 

issued to pass the Central Excise involved. The assessee who is procuring the goods from the dealer, 

can easily analyze the profit margin of the dealer. In case, if the profit margin found abnormal, then 

the assessee can think of purchasing directly from the manufacturer / other dealers as the same 
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would results in reduction in Purchasing price of the goods.  

 

iv) Inclusion of Excise Duty clause in the Purchase Order: 

It is always advisable to the assessee to have the taxation clause in the Purchase Order as it clears 

the Tax to be charged in the Invoice. If the Purchase Order of the assessee has a clause in the PO as 

‘ǇǊƛŎŜ ƳŜƴǘƛƻƴŜŘ ƛǎ ƛƴŎƭǳǎƛǾŜ ƻŦ 9ȄŎƛǎŜ 5ǳǘȅΩΣ then the supplier is not possible to claim any additional 

amount from the assessee. Further, the assessee can shift the burden of Tax risk to the supplier and 

can avoid unnecessary additional claims. Hence, the executives who handle the Purchase and Sales 

department should aware the basic concepts under Central Excise so that, they can value add to the 

company by cost control.  

 

v) Standard Operation Procedure for availment of CENVAT Credit on Input Services 

With the introduction of negative based Service Tax law, majority of the overheads of the company 

(except salary & wages) would be leviable for Service Tax.  However, in some cases, due to ignorance 

of availment of CENVAT Credit, the assessee would lose the benefit of CENVAT Credit. To illustrate, 

many assessee are not availing the CENVAT Credit on Banking charges, Service Tax paid under 

reverse charge etc. To avoid this type of loss of benefits, the company should have a proper SOP and 

also an internal check so that there would be no missed out of CENVAT Credit.  

 

vi) Removal of Goods from Job Worker Place: 

Normally, now-a-days, the manufacturer not able to engaged in all the process required for 

manufacturing of a product and certain process would be outsourced to Job worker. If in case, the 

Job worker is doing the Finishing process of the manufactured product and product is completed at 

the Job worker place, the manufacturer has an option to remove the finished goods directly from 

the Job worker place subject to satisfaction of conditions provided in Rules. This way, the 

manufacturer can cut the cost of freight from Job worker place to the manufacturer and the same 

would result in cost control to the company. 
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vii) Fixing of  Re-order level Stores: 

The manufacturer should have the policy of fixing the reorder level and also re-order quantify in the 

Stores department as the same would help the company to reduction of accumulation of Working 

capital in the Stock maintained. Further, the manufacturer can also implement ABC category in the 

stores where the focus would be given only on the high value of items and cost of maintaining the 

stock would be reduced and the same resulted in decrease in Cost of Production to the company.  

 

viii) Scrap Lying with the Job Worker: 

Now a days it is common for the manufacturer to outsource some of the process to the Job worker.  

In most of the cases, the Job worker would keep the Scrap generated during processing and the 

same would not be received by the manufacturer. In such a situation, the manufacturer should 

estimate the amount of scrap lying with the Job worker place and the same should be considered 

while fixing the Job work charges which will be payable to the Job worker for the process done. 

  

ix) Applying for Rebate / Refund together: 

If the manufacturer is availing the benefits of Rebate / Refund or any similar benefits, the 

applications for the same should be made at a once as per the provisions of Central Excise. If the 

assessee has made two or more refund claims for the same period (when there is an option for 

submitting at once), then the same would increase the legal cost to the company. Also all the other 

departmental correspondence should be filed within the due dates as the same would reduce the 

possible legal cost to the company.  

 

x) There is notification no.70/92-CE for exempting job work done for defence. There is no other 

separate exemption to the job work done for defence sector. 

 

CENVAT Credit and cost control under central excise:  

The manufacturer while manufacturing the Excisable goods would various expenditure and 

overheads. As the expansion of Service Tax law from positive based taxation to negative based 

taxation, there has been increase in the scope of Service tax resulting on increase in cost of 
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overheads and liability of Service Tax as a Service receiver.   Further, many manufacturer, 

experiences reduction in net profit from the second half year of 2012-2013 even though there Sales 

and purchase cost is the same. The reason for such reduction in the Net profit is due to expansion of 

Service Tax leading to increase in the cost of overheads and improper Tax planning / lack of Standard 

Operating Procedure in availment of CENVAT Credit. Hence, it substantiates the fact that CENVAT 

Credit is having the important role to the manufacturer to reduce the costs.   

• CENVAT credit availability on free issue of material: Sometimes manufacturer issues material to job 

worker for further process on the basis of Delivery Challan. The question arises as to whether the job 

worker can avail CENVAT credit on such free issue of materials. These credits can be availed as long 

as the name of the job worker is mentioned as consignee. 

• CENVAT credit availed on courier Bill of Entry: Credit on the same can be availed if authenticated by 

the Customs authority and GAR 7 challan for the payment of Import Duty is attached therewith. 

• CENVAT credit availed on invoice where buyer and consignee are different. -  Credit on the same is 

available to the manufacturer when it is used in the process of manufacture of excisable goods. 

• CENVAT credit on goods directly delivered to job worker/ depot from the supplier: Credit can be 

taken as the depot of the manufacturer is also the place of removal.  

• Overvaluation of Assessable value by the manufacturer: There might be a case where the supplier 

of input materials overvalues the assessable value and pass the credit on such overvalued invoice to 

the buyer. The purchaser can avail inputs on such CENVAT credit as he has paid the same and is 

legally backed by the tax invoice. 

• Other areas of tax planning in Cenvat Credit 

• Cenvat credit of Cess 

Cenvat credit has never been less of disputes. Therefore, the assessee would have to be very careful 

while availing and utilising the credit. Till March 2015, the assessee was being penalised only when 

any ineligible credits were availed and utilised. Amendments have been made in the Cenvat credit 

provisions to provide for penalty even when the ineligible credits are availed but kept unutilised.  

There are duties like Sugar Cess, Clean energy cess which are levied on few manufactured goods. It is 

not clear if these cess amounts are eligible as credit or not as Rule 3 of Cenvat credit Rules 2004 does 

not specify these duties as eligible. However, the recently the High Court of Karnataka in case of CCE 
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Vs Shree Renuka Sugars Limted [2014-TIOL-98-HC-KAR-CX] has held that the Sugar cess is eligible for 

Cenvat credit even though it is not specified in Rule 3 of CCR 2004. It was held that Sugar cess is also 

duty of excise and credit shall be admissible. Seeking necessary clarifications from the professionals 

or department could ensure that these credits are not missed out.   

Other areas with impact on a manufacturer who is under central excise  

a) Design / Technical Consultancy:  

In addition to the manufacturing activity, if the manufacturing is engaged in providing the activity of 

Design / Technical Consultancy to their customer, the same would be liable for Service Tax. The 

manufacturer requires considering the liability under Service Tax before execution of the agreement 

so that the quote would be made after considering the Service Tax liability.  

b) Project Execution:  

If the contract entered by the manufacturer is also for execution of any project along with the supply 

of goods, then the manufacturer may also liable for payment of Service Tax for execution of the 

project as this activity can be considered as Technical Consultancy and also Supply of Manpower. If 

the execution of the transaction is rendered as Man power Supply Service, then the individual / Firm 

manufacturer requires to examine the applicability of Joint and Reverse charge mechanism.   

c) Trading Activity:  

An explanation was inserted for the definition of Exempted Service to include Trading is also as 

Exempted Service. If the manufacturer is engaged in Trading Activity, then the same to be 

considered as an exempted service and appropriate option to be considered under Rule 6 of CENVAT 

Credit Rules, 2004.        

d) Freight recovered from Customers: 

Generally, manufacturer would recover Freight charges in their invoice and would recover the same 

from the customer and shown the same in their Invoice. If the place of removal is at the factory gate, 

the manufacturer would not charge the Central  Excise Duty and collection of such freight from the 

customer may be covered under Service Tax. However, if the freight collected at actual, then the 

manufacturer can claim the same as pure agent, otherwise can examine the option of claiming 

exemption from ST under negative list citing it is not GTA service. 

Conclusion: To conclude, the above list of Tax Planning and Tax Cost Control is only illustrative and 
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for each and every transaction there is a possibility of Tax Planning and Cost Control. However, there 

is no hard and fast rule for this and the same is depending on the facts and circumstances of each 

case. Further, these policies should be reviewed at the regular intervals to equip with latest 

developments under Central Excise and the same would result in growth of the company.  

Tax planning referring to important decisions: 

a. Nokia Ltd vs CST (2014-TIOL-100-SC-VAT)SC 

1. It was held Tribunal rightly held that the battery charger is not a part of the mobile/cell phone. 

If the charger was a part of cell phone, then cell phone could not have been operated without 

using the battery charger. But in reality, it is not required at the time of operation. Held mobile 

battery charger is not integral part of cell phone and an accessory and not eligible of 

concessional rate of tax. 

 

2. As per above, in case of for example: automobiles where the excisable goods such as bumpers, 

exterior luggage racks are classified as accessories. The excise duty is to be paid based on the 

MRP [RSP] valuation applies ONLY to parts, components and assembly of vehicle.  MRP 

valuation is not applicable to accessories of vehicle manufactured, which is to value these 

goods on transaction value basis and pay the ED of 12% on same. 

 

b. In State of Karnataka v Infosys Technologies Ltd (2015-TIOL-385-HC-KAR-VAT): The Karnataka 

High Court,  allowed input tax credit on work stations. The court observed that work stations or 

a cubicle used to sit and operate a computer were an accessory of computer, computer 

peripherals, which in common parlance not understood as ‘furniture’ for convenience or 

decoration. 

c. Coramandel Paints Ltd    Appealed to Supreme Court - Appeal Admitted in (2014(306) ELT 

A110(SC): When goods got produced from others on principal to principal basis specifying 

vendors for purchase of raw material — Valuation Rule 10A inapplicable. 

d. Kone Elevators Pvt Ltd vs State of TN(2014(304) ELT 0161(SC): It is works contract. Assessable 

value for manufactured components only. The bought out items transferred to site with value 

addition. The VAT could be paid on actual value of goods. Erection etc could be gone on actual 

http://www.taxindiaonline.com/RC2/caseLawDet.php?QoPmnXyZ=OTgxOTg=
file:///C:/Program%20Files%20(x86)/ExCus/1130654
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value. 

e. Palayam Textile Processors vs C.C.Ex 2010 (254) E.L.T. 133 (Tri. - Bang.)appealed to Supreme 

Court - Appeal Admitted in  (2014(301)ELT A 128(SC): Different benches of Tribunal held 

different views on method of valuation. Larger period not invokable. 

f. Endorsed invoice: The Gujarat High Court in case of Darshan Industries Vs UOI & other [2014-

TIOL-1604-HC-AHM-CX] has held that the credit would be available on commercial invoices of 

dealers if backed up by the excise invoice of the manufacturer to the dealer. The manufacturer 

could examine the option of availing the credits based on this decision as well. 

g. Indian Oxygen Ltd vs CCE(1995(80) ELT 573(T): In respect of Past Credits: Where duty is payable 

for past period, credits missed out and not availed in that period could be availed at later point 

of time. 

 

Maruti Suzuki India Ltd Vs C.C.Ex, New Delhi 2015-TIOL-30-SC-CX 

Facts: There was clearance of inputs after partial process. Motor vehicle parts like bumpers, grills, 

etc., on which the process of Electro Deposition Coating, namely, EDC took place (which was in the 

nature of anti-rust so that the shelf life of the said bumpers, grills, etc., would be generally 

increased), cleared by reversing the credit taken.  

Issue: Revenue demands duty on the value addition (200 crores). 

Decision:  It was found on facts that, the inputs that were not ultimately used in the final product 

but were removed from the factory for home consumption remain the same despite ED coating and 

consequent value addition. On account of mere value addition without more it would be hazardous 

to say that manufacture has taken place, when in fact, it has not. 

 It is clear, therefore, that the inputs procured by the appellants in the present case, continue to be 

the same inputs even after ED coating and that when such inputs are removed from the factory for 

home consumption, the duty of excise payable being the amount of credit that has been availed in 

respect of such inputs. 

It would be clear that the "input" that is removed from the factory for home consumption is 

bumpers, grills, etc., being spare parts of motor vehicles procured by the appellant. ED coating which 

would increase the shelf life of the spare parts and provide anti-rust treatment to the same would 

file:///C:/Program%20Files%20(x86)/ExCus/1130606
file:///C:/Program%20Files%20(x86)/ExCus/1130606
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not convert these bumpers, etc., into a new commodity known to the market as such merely on 

account of value addition. 

 

CCE Vs Maruti Suzuki India Ltd [2014 (307) E.L.T. 625 (S.C.)] 

Facts : The assessee is a prestigious unit manufacturing and selling vehicles in the State of Haryana. 

Under the scheme of State Government, the assessee could collect sales tax from its customers but 

was required to deposit only 50% thereof with the exchequer while retaining the balance 50% by 

way of a tax concession. Department was of the view that such retained amount shall be liable for 

excise duty.  

Issue: 50% of collection of sales tax retained by assessee under tax concession granted by State 

Government which was neither paid nor payable to exchequer. Whether such tax amount needs to 

be added to transaction value for the purpose of payment of Excise duty? 

 Contentions of the Appellant Assessee contended that it is not as if it was exempted from payment 

of sales tax to the extent of 50% collected from the customers but that the payment of sales tax was 

deferred in the case of the assessee. Such concession is in form of capital subsidy as per the 

entitlement certificate issued by the State Government in this regard. Therefore, such amount shall 

not be considered for payment of Excise duty. Contentions of the department The entitlement 

certificate does not specify that the concession is in form of Capital subsidy. As per Section 4 of the 

Excise Act, any amount actually paid or actually payable by way of excise, sales tax and other taxes 

shall be excluded from the transaction value. As in the present case, no sales tax is payable or paid, 

the same shall be considered for payment of excise duty.  

Decision: The assessee retained with it 50% of the sales tax collected from its customers and it was 

neither actually paid to the exchequer nor was it actually payable to the exchequer. That being the 

position, the transaction value was required to be calculated by including the amount of about Rs. 

22.44 crores retained by the assessee. 

 

C.C.Ex vs Godrej And Boyce Mfg Co Ltd (2015-TIOL-263-HC-MUM-CX) 

Facts: The respondent did not pay central excise duty on these inputs received after the job work, 

received after the stipulated period of 180 days in terms of the Rules.  
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Issues: The show cause notice dated 1st May, 2001 was issued calling upon the respondent to show 

cause as to why irregular/inadmissible credit availed intentionally should not be demanded and 

recovered and a penalty should not be imposed for the illegality. 

Decision: Makers and framers of Rule 57F of CER , 1944 did not intend to deny MODVAT credit 

simply because the inputs were not received after processing or job work within 180 days. Period 

of 180 days cannot be held to be mandatory. 

 

M/s India Cements Ltd vs CESTAT(2015-TIOL-650-HC-MAD-CX) 

Facts: The appellant/assessee is a manufacturer of cement falling under Chapter 25 of the Central 

Excise Tariff Act. The assessee has been availing cenvat credit on inputs, input services and on 

capital goods which were utilized for payment of duty on their finished goods, viz., 'cement'. The 

assessee availed cenvat credit in respect on MS Rod, Sheet, MS Channel, MS Plate, Flat etc.  

Issue: The Adjudicating Authority confirmed the demand of Rs.1,09,909/- along with interest and 

penalty holding that the impugned goods would not fall under the definition of capital goods. 

Reply was sent by the assessee objecting to the demand stating that they have availed credit on 

MS Rod, Sheets, MS Channel, MS Plate and Flat etc. on the ground that they are components, 

parts and accessories of the machineries and equipments. 

Decision: Court applied the principles laid down in the decision in Commissioner of Central Excise 

Jaipur V. Rajasthan Spinning & Weaving Mills Ltd. - 2010-TIOL-51-SC-CX where held that the 

assessee was entitled to avail of MODVAT credit in respect of steel plates and M.S. channels used 

in the fabrication of chimney for the diesel generating set, by treating these items as capital 

goods. Order of the Tribunal denying the credit is set aside and the appeal is allowed. 

 

M/s Andrew Yule & Co. Ltd Vs Comm of Central Excise, Kolkata III  

2014-TIOL-2506-CESTAT-KOL  

Facts:  Cenvat Credit is availed on input services used for garden maintenance, outdoor catering 

service and maintenance and repair of factory and officers related to factory.  

Issue: Eligibility of Cenvat Credit on input services  

http://www.taxindiaonline.com/RC2/subCatDesc.php3?subCatDisp_Id=32&filename=legal/sc/2010/2010-TIOL-51-SC-CX.htm
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Decision:  Garden maintenance: Garden is maintained as per statutory requirement of the 

Government of Karnataka. State Pollution Control Board has directed them to maintain the garden 

on 23/12/2010 and the water coming out of effluent water treatment plant was required to use for 

gardening purposes is correct. Outdoor catering service: Providing food to the employees was a 

statutory obligation and therefore the same is admissible.  

Maintenance service: services were used in relation to maintenance and repair of factory and office 

related to factory. Hence credit is admissible. Acknowledgements to CA Roopa Nayak for this article.  
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VAT & CST - Cost Control & Tax Planning with recent Landmark cases 

 

- CA. Vishnumurthy S                                                                                                           

CST/ Local VAT - Impact on Trade, Manufacture, Service, Government Sectors 

Understanding the needs of the customers is the first step in value addition. The measures given 

below could ensure lesser incidence of taxes as well as lesser net tax outflow after setting off input 

taxes. This could attract more customers, more so when directly selling to end consumers who 

cannot take input tax setoff on purchases. 

 

Tax planning: 

 

1. Terms of PO/contract: The dealer who claims that the sale price includes sales tax could 

produce PO or the mail correspondence with customer to prove that price is inclusive of sales 

tax. Alternately could put a clause that the price includes sales tax. If selling dealer cannot prove 

there is a risk that the CST would be charged on the price indicated on invoice. 

 

2. Composite contracts involving goods plus labour: VAT and service tax to be paid on actuals to 

avoid double taxation. The record keeping is to be very strong to support the value of materials 

used for the contract. This approach could be used to arrive at goods portion of works contract. 

 

3. Input VAT Reversal: The input tax may need to be reversed when the VAT/sales tax is not paid 

on immoveable property following L&T decision discussed in works contract chapter. 

 

4. The input VAT to be availed on monthly basis :The input VAT on capital goods to be taken in 

return and then set it off at later date after commencing operations. This could overcome the 6 

month time limit on taking input VAT set off in some States. 
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5. Input Tax Set- off: Ensure that the CST payable is off set against the input VAT and then balance 

paid in e-payment.  

 

6. Composition vs Regular scheme: When the selling dealer is under composition scheme, ensure 

that interstate procurements of goods is not done as that could lead to denial of the scheme 

benefits and demand of taxes at the local VAT rate. 

Depending on business requirements for procurement of goods, the composition scheme may 

not be suitable at all. When say hotelier is procuring major goods such as kitchen 

equipment/ovens for use in business from outside State, advisable  not to opt for composition 

scheme which restricts interstate procurements. 

Compare costs of the composition scheme with the hidden costs of unregistered person 

purchases+ opportunity costs of input tax setoff denial when composition opted for. In some 

instances maybe advisable to go under regular scheme which gives input tax setoff leading to 

lesser net tax outflow. 

 

Cost Control Measures 

 

7. Valuation Balance: Ensure that there is no artificial loading of value of the goods onto value of 

labour or services or vice versa. 

 

8. Construction Works contract: As a tax reduction measure, if the contract is entered separately 

for land as well as semi-finished property of flat/building units [%age of completion as certified 

by architect/chartered engineer] and the balance construction cost, then the amount for 

transfer of title to immovable property at that stage is excludable. Depending on stage of project 

at which agreement is entered, more and more portion of contract value can be allocated 

towards immoveable property. Only on balance value of construction developer to pay service 

tax and VAT leading to lesser taxes being collected from the end customers.  
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9. Leasing Equipment: While leasing equipment interstate, ensure that the PO for goods or 

equipment required to be leased out to lessee is received on date prior to the lease agreement 

and lease agreement clearly sets out that the transfer of right to use goods takes place when 

goods are given to the carrier for delivery to lessee. This could ensure that no demands are 

made citing the goods delivered for use in other State and local VAT payable. 

 

10. Restricted Input VAT: The input VAT set off on certain kinds of vehicles such as RMC mixing 

trucks with chassis, could be available as supported by decided case laws of High Courts of 

various States and Apex Court as well. The input tax set off on those could be taken under 

intimation to LVO. 

 

KVAT tax planning 

1. Tax planning – by ensuring the benefits available: 

a. Make VAT 240 an internal + Certification Service 

VAT 240 (audit report, audited by chartered accountant/cost accountant/tax practitioners) is 

compulsory if the turnover of the dealer is more than one crore. The VAT 240 contains the 

general information of the business and total turnover, input credit, CST sales, purchases, 

CST purchase, total credits, ineligible credit, eligible credit etc., in case the dealer has used 

any forms like C, E-I, E-II, F, H, I etc., they should provide the forms taken from the 

department and no. of forms used by them and closing balance of the same for the financial 

year. In case of misuse of any forms the details of the same should also be provided in the 

VAT 240.  

 

As VAT 240 contains almost each and everything about the business for the financial year, it 

places a very important statutory document and many relay on the same. 

 

Hence, such VAT 240 should match with VAT 100 along with books of accounts. Therefore 

the documents like reconciliation statement etc., are required to be maintained properly 
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and the same can be provided during assessment time to the department to avoid any 

further proceedings.  

In case VAT 240 is not filed within 31st of December the penalty under section 74(4) of the 

KVAT shall be imposed, that is Rs.5,000/- plus Rs.50/- per day until the failure continues. 

 

b. VAT Vs ST – if option 

In many cases, the dealer may require to see the implication of service tax on the transaction 

which is liable under Service Tax. For example, software sale and service or works contract 

etc., the dealer should identify the implication of VAT as well as Service Tax. 

 

For example 1: In case the dealer registered under VAT is dealing with software sale / service 

or both, the dealer should see the application of VAT also Service Tax. In such case the 

dealer can obtain expert opinion and follow the same. If necessary can go for advance ruling.  

 

Example 2: In case the dealer is a works contractor, then he require to see the option to be 

adopted under VAT as well as Service Tax. Further there are latest decisions where valuation 

of works contract under VAT and ST has been discussed and suggested for changes. Hence 

dealer requires updating himself in case of changes in future and should adopt the same. 

Further,  in case there is free supply of material what is the implication under VAT/ST 

whether on the same tax required to be paid or not. However there are judicial decision 

which clearly states that no need to pay tax on the value of free supply of material. However 

with respect Service Tax, in the amended Rules there is no clarity on the same. 

  

c. Cenvat Credit Vs ITC – Customer profile 

The dealer should identify who are all his customers like whether they are end users or 

manufacturers or service providers and also identify use of such goods by them. Further he 

should maintain the profile of his customers to identify the same. Such identification helps 

him to plan his registration and also the method of option to be selected by him. 
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Example: 

In case the customers are manufacturer, then dealer can obtain the dealer registration and 

he can pass on the cenvat credit to manufacturer. In such cases manufacturer cost reduces 

to the extent of cenvat credit, as the manufacturer will be eligible to avail cenvat credit. In 

such situation dealer can avail the input tax credit plus cenvat credit on purchases and once 

the goods are sold he can pass the cenvat credit portion, However for the same dealer 

require to maintain separate records and require to file dealers return under excise. By 

doing this the dealer can increase his sales, as the cost to manufacturer reduces and 

manufacturer may prefer the same. 

  

d. Prompt refund claim and follow up 

In case dealer is having excess input tax credit/eligible for refund of tax on the basis of the 

return submitted for any month during a year or on the basis of any final return submitted.  

 

In case such excess input credit is very less, then dealer can carry forward and file refund (if 

any) at the end of the year. Once refund return is filed as per Rule 128 department is 

required to process the refund amount within 35 days after the end of the month for which 

such return is furnished within the time specified under section 35 or within 15days from the 

date of receipt of such return. If the refund return is filed after time specified or within 35 

days from the date of receipt of such final returns. Once the refund return is filed the dealer 

may require to followup the same, if refund is not sanctioned within the prescribed time 

limit. 

  

e. Importers - SAD refund on resale 

In case where goods are imported to India, the importer is required to pay SAD (Special 

Additional Duty) as per Rule 3(5) of Customs Tariff Act, which is for counterbalance the VAT.  

 

However, if the same goods are further sold out (as such) then importer can go for refund to 

the extent of SAD paid as per Notification No. 102/2007-cus dated 14.09.2007. However the 



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

63 

 

importer need to satisfy the condition prescribed under said notification. Many of the 

importers may not be aware of the same; hence it is always suggested to search the options 

available to them by reading law/notification/circular or by obtaining export opinion/review 

check. 

 

f. Quarterly IDT review 

As provided supra, there are lots of things which might have missed out while filing returns 

or benefits under forms of C, F, H & I or may be excess/short payment of tax and 

interest/penalty implication on the same.  Many of these things would have been missed out 

due to many reasons, further there are links between service tax, VAT and excise directly or 

indirectly. Hence it is better to have a quarterly review of IDT and avail the benefit available 

under each ACT and also compliance check would be better before department finds out 

anything. 

 

g. Plan in advance, study and structure transaction 

The dealer before quoting cost of the product, he should analyse the benefits available and 

alternative options available to him. After analysing the same, dealer should select the 

method which is beneficial to him and also to the buyer of the goods.  

 

For example, in case of works contract there are there different types of valuation methods 

available to the dealer (provided below) based on the same the dealer require to avail the 

method suitable to him. 

 

Under composition: Under this scheme, dealer would be liable to VAT at 4% on the gross 

amount of the contract. The dealer opting to discharge VAT on composition scheme would 

not be eligible for claiming input set off. It is also important to note that the department of 

commercial tax is also demanding to include the value of free supply materials for 

computing the liability, which in our view is not proper. The rate of 4% would not be 

applicable on the goods used in the contract which are procured from a place outside the 
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state of Karnataka. On these goods, in the first instance, the dealer has to discharge the tax 

at applicable rates applicable in the state of Karnataka and reduce the same out of total 

turnover for the purpose of composition tax. 

 

Under Regular Scheme (Actual Labour): Under this scheme the ssesse is eligible to deduct 

the actual labour, service and like charges, which are ascertainable from his records in terms 

of Rule 3(2)(l) of KVAT Rules 2005. The rate would be 14.50% as per Schedule VI to the KVAT 

Act 2003 on the value of materials transferred during the course of execution of the 

contract. The dealer opting to discharge VAT under this scheme would be eligible to claim 

input set off.  

 

Under Regular Scheme (standard deduction): Under this scheme the assesse is eligible to 

deduct a standard rate specified where he is unable to arrive at the actual labour, services 

etc. This situation would arise when the contractor is not able to quantify the value of 

materials involved in the execution of the contract. The rates are set out under Rule 3(2)(m) 

of KVAT Rules 2005. Even under this scheme, the set offs of input tax paid on purchases of 

materials for construction would be available to the contractor. Presently for civil 

construction it is 30%. That is to say VAT is payable on 70% of the value of the contract 

 

h. Aware, update, know and train 

The dealer should be aware of the tax laws applicable to his business. Further he should 

make himself updated with latest changes happening in the respective Acts. Like presently 

the circular which gives an option to revise the inter-state purchase and can obtain C Form 

for the same. 

 

Recently there are changes with regard to uploading of purchases and sales to the website 

(Electronic uploading: No. CCW/CR-44/2013-14 dated 22.09.2014 – provided the option of 

revision and e-return matching) and with regard to the same the local VAT offices 

conducting training programmes by explaining how to upload and revise in case required. 
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The dealer may attend such training programmes and update himself about the changes. 

Else, there may be a seminars conducted by the professions, the dealer may attend such 

programmes to update himself and should implement the same in his business and maintain 

extra documents if any required to run his business smoothly.  

 

KVAT cost control 

2. Preventing additional cost 

a. Short payment of tax:- In many cases there may be short payment of tax and such short 

payment may be due to following reasons: 

- Wrong billing – calculation error, wrong product classification etc.,  

- Wrong assessment of rate of tax applicable – like the product is taxed at 14.5%, 

however assessed under 5.5%. 

- No proper accounting system – In case any of bills/invoices are not accounted and 

for which payment is not made. 

- Lack of awareness about VAT – no proper knowledge about VAT laws which are 

applicable for the respective businesses. 

- Wrong availment of input tax credit 

Due to short payment of VAT, there may be implication of interest and penalties under 

section 36 & 37 (interest) and section 72 (penalties), of K-VAT 2003. i.e., Rate of interest 

1.5% per month, Penalty – short payment is paid in less than 10 days of delay from the due 

date - 5% of the amount of tax due or Rs.50/- whichever is higher. 

In case, short payment is paid in more than 10 days of delay – 10% of the amount of tax due. 

  

Suggestion: After filing return on monthly / quarterly basis (i.e., VAT 100/120) the dealer 

requires to re-check the same with corresponding documents and should maintain 

reconciliation statement for each and every item if the same is not matching with financial 

statement. Such reconciliation statement should provide all the information’s which are 

required to much the VAT 100 figures to manual records (if maintained) or to accounting 

software. In case of short payment noticed, the same is required to be paid immediately 
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along with interest and penalty as applicable or else the same can be increased if 

department notices and there may be other consequences as provided below. 

 

As per Section 79, if department proves that such short payment is because of fraudulent 

evasion of tax, then dealer shall be liable to pay Rs.1,00,000/- or 200% of tax evade, 

whichever is higher or face imprisonment for a minimum term of six months but not 

exceeding 5 years or both.  

 

b. Excess payment of K-VAT (cash outflow):  

There may be excess payment of VAT due to following reasons: 

- Non availment of input tax credit: there may be a situation where input vat set off not 

availed, due to non-availability of records, delayed availment etc., 

- Clerical error while making payment of tax: there may be excess payment of VAT due 

to arithmetical error. 

Such excess payment can be identified only by re-checking the returns at regular intervals. If 

such excess payment is identified within 1 month then revised return can be filed voluntarily 

and input tax can be carry forwarded to next month. If identified after 1 month but before 6 

months from the end of the relevant tax period, revised return can be filed after obtaining 

the permission from LVO /VSO and excess payment of vat can be claimed as refund. If such 

excess payment identified after 6 months then dealer cannot avail the same, as there is no 

option for revision after 6 months. 

This can be prevented by reconciliation if entries are make on gross basis, i.e. raw material ( 

only basic value) ITC recoverable ( amt of ITC) to supplier. The total in IT recoverable account 

can be compared with the return. 

 

c. Non-availment of tax input tax credit: 

The dealer has not availed any of the input tax credit by mistake or due to confusion with 

regard to law. The same is required to be identified within 6 months (as explained supra). If 

not, such input tax credit would be part of the cost to dealer. 
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This can be prevented by an internal/ external check. 

 

d. Availment of excess Input tax credit: 

There may be case where dealer has availed the input credit on restricted inputs as specified 

in the section 11 KVAT Act, 2003 or there may be case where input tax credit availed on 

capital goods without satisfying condition prescribed under section 12. Further, there may 

be changes in law by way of circular or notification where there may be restriction on 

availment of input credit on few inputs and may be applicable for specific category of 

industry. These situation are explained below for easy understanding 

 

Section 11 - Input tax restrictions 

a) Input tax shall not be deducted in calculating the net tax payable, in respect of 

1. Tax paid on purchases related to sale or manufacture or processing or packing or 

storing of exempted goods exempted u/s 5, except when such goods are exported. 

2. Tax paid on goods as specified in Fifth schedule when such goods not used for 

i. Resale or, 

ii. Manufacture or any other process of other goods for sale. 

3. Tax paid on goods notified by Government or Commissioner subject to conditions as 

may be specified. 

4. Tax paid on capital goods other than falling under clause (2) or (3) except as said in 

Sec 12 

5. Tax paid on goods used as inputs in the manufacture or processing or packing of 

other taxable goods dispatched outside state. 

6. Tax paid on petroleum products when used as fuel to motor vehicles except when 

used as fuel in the production of goods. 

7. Tax paid u/s 3(2) on purchase of fuel. 

8. Tax paid u/s 3(2) on other goods  

¶ until output tax is payable on such goods or  
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¶ other goods in which such goods are used, except when said goods are 

exported. 

9. Tax paid on goods purchased by a dealer who is required to be registered but not 

registered. 

a) Input tax shall not be deducted by an agent unless the principal is a non-resident 

b) Input tax shall not be deducted by any dealer executing Works Contract, 

i. In respect of amount payable to sub-contractor as consideration, that is 

claimed as deduction 

ii. In respect of charges not involving transfer of property in goods, that is 

claimed as deduction. 

 

Section 12 - Deduction of input tax in respect of Capital Goods 

1) Allowed to a registered dealer when the said goods are used in the sale of goods 

which are exported. 

2) Allowed to any other dealer when the said goods are used wholly or partly in the 

business of taxable goods. 

3) Deduction is allowed only after commencement of commercial production or sale 

of taxable goods or goods which are exported by the registered dealer. 

 

Section 14 - Special rebating scheme 

Deduction is allowed on the goods specified in Sec11(a)(5) and (6) to the extent of input tax 

charged @ a rate higher than 4% or any lower rate as may be notified by the govt. Presently 

2% deduction. Therefore credit could be [5 - 2] =  3% or [14.5 - 2] 12.5%. 

 

e. Use of forms and reconciliation 

There are different kinds of forms for each type of transactions, where benefit of purchase 

of goods are concessional rate is available or to sell the goods without payment Tax. Further 

such benefits are linked with conditions/procedures.  
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For examples, in case of inter-state purchases Form C is required to be given to the supplier 

of goods and such purchases are required to be shown in the prescribed column in the VAT 

100. In case the inter-state purchases are not shown in the returns, then the dealer cannot 

obtain Form C from the department (presently online), in such case the supplier of goods 

may raise debit note on the dealer for collecting the differential tax along with 

interest/penalty (if any), which increases cost to dealer. Hence it is important that wherever 

the benefits of any forms are availed by the dealer, to maintain proper record of the same 

and disclose the same in returns. 

 

Further, the department via circular No. 12/2014-15 dated 16.08.2014 has issued by 

providing the option to dealer to declare the inter-state purchases in the returns for the 

period from 01.04.2009 onwards and can avail the Form C for such revised purchases from 

the department. The detailed procedure is provided in the said circular. 

 

Further, In case of inter-state sales, the dealer has to collect the Form C from the buyer of 

goods and such Form C value (collected from all buyers) should match with the inter-state 

sales shown in the VAT 100 returns. If the same is not done, then there may be demand for 

differential tax along with interest and penalty during the assessment period by the 

department. Hence it is very necessary that the dealer maintain proper system for collecting 

From C’s and also reconciliation of the same. 

 

f. Contentions issues 

There are many issues which are not yet attended any finality in law or there may be 

contradictory decisions on the same issue. In such cases the dealer require to avail the 

benefit which is in favour of him and there should be any interruption from the department 

also. Else, the dealer can avail the benefit of advance ruling for his transactions, if the same 

is pending before Appellate authority then such advance ruling may not be possible. Hence, 

the issues which are arguable the dealer may obtain expert opinion and he can follow the 

same to avoid disputes. 
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g. Pay tax in time, file returns/revised return in time 

The every dealer registered under the VAT/CST, requires to pay the tax liability and file 

returns through online within twenty days/fifteen days after the end of the preceding month 

or any other tax period as may be prescribed. Fifteen days period is applicable to dealers 

registered under Composite Scheme.  

In case, the tax liability is not paid within due date then interest at 1.5% p.m is liable to be 

paid and in addition penalty of – if payment is paid in less than 10 days of delay from the due 

date - 5% of the amount of tax due or Rs.50/- whichever is higher. In case, short payment is 

paid in more than 10 days of delay – 10% of the amount of tax due. 

In case of delay in filing return – penalty – if delay is less than 5 days – Rs.50/- per day and 

shall not exceed Rs.250/- if the tax due is less than the said amount. In case delay is more 

than 5 days – Rs.50/- per day not exceeding the amount of tax due, if the tax due is more 

than Rs.250/-. 

 

h. Avoid disputes and demands, may be in the following ways, 

a. Comply with decided/settled matters 

The dealer should know the nature of business and transaction dealt by him during the 

ordinary course of business. Further, the dealer has to look into the latest decisions of 

the Appellate authority and should check whether any of the decisions are applicable to 

his business. If so what is the value addition from that decision can be availed is need to 

understand, else whether such decision is have any adverse effect on the business. If 

yes, based on the same the dealer may require to obtain export opinion. For example L 

& T/Raheja decisions are settled and if the decision is applicable to any of the dealer 

than, he requires to be follow the same. Surprisingly less than 20% are taking advantage 

of this decision. 
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b. Disclosure and advance ruling  

The every dealer registered under VAT/CST, during the registration itself dealer require 

to take registration for all the list of commodities on which he wishes to do business. 

Further, proper disclosure of all information’s helps the dealer from other consequences 

from the department. In case wherever the dealer is not able to take decision because 

of confusion in the law, he can go for advance ruling as specified in the Section 60 of the 

K-VAT Act, 2003. Advance ruling is not provided only where the issue is already pending 

before any officer or authority of the department or Appellate Tribunal or any Court. 

 

Further, in the initial stage of the business itself the dealer should file application for 

advance ruling, in case of doubt. Such step avoids the situation of huge demand from 

the department in future. 

 

c. Follow up on forms and documents submitted 

There are different kinds of forms like Form C, H, F and I providing various benefits and 

these forms allows the dealer to send the goods to inter-state (other than sale) without 

payment of VAT, inter-state purchases at lower rate of 2% (currently) and in case of 

merchant (deemed) exports without payment of VAT etc., Hence wherever the dealer 

has obtained the benefit of any of the forms, he has to collect the same from the party 

and submit to the department within the prescribed time limit. If the same is not 

submitted then, the dealer may require to pay the differential tax from his own pocket 

along with interest and penalty as applicable. This may lead to huge loss to the business. 

 

Hence, it is always suggested to do the follow up with buyer until forms are received 

from them, at regular intervals. Further such forms are required to be submitted to the 

department within time limit i.e., monthly/quarterly as applicable. Further, presently the 

dealer can fill the details of forms through online and after filling up the same requires 

to be printed, submitted and can obtain acknowledgement from the department. 
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d. Document oral department communication 

The dealer wherever receives any oral communication from the department, the same 

requires to be documented with supporting’s, like send a reply mail/letter by stating 

that as per the telephone communication had with your goodselves we understand that 

ΧΦΦ so that there cannot be any other demand from them in future. Further, there may 

be different opinion on the issue by different people in department. Hence it is 

suggested to maintain the suggestions/clarifications received from the department, 

which would be helpful in future to avoid disputes. 

  

e. Reply in writing ASAP 

In case of any notice received from the department. The dealer requires to respond for 

the same as soon as possible. Further, the dealer has to maintain all the correspondence 

of communication had with the department in separate file and which is helpful for 

future.  

 

i. Disclosure in registration – amendment promptly 

A dealer is liable to register under the KVAT Act when -     

- His taxable turnover is likely to exceed rupees two lakhs during any year  

- His taxable turnover exceeds fifteen thousand rupees in any one month  

- A business or part of a business is transferred to him by another dealer liable to 

register but who has not registered 

- He obtains or brings goods from outside the state whether as a result of purchase or 

otherwise 

- He exports goods outside the country 

- He effects a sale in the course of interstate trade or commerce or dispatches goods 

to a place outside the state 

- He is a casual trader or a non-resident dealer or his agent  

- He is involved in the execution of works contract 
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The registration is granted only from the date of application or from the date of 

commencement of business whichever is later. 

 

 An amendment of the registration certificate might be needed where -  

- A registered dealer sells or otherwise disposes off his business or part thereof or  

- There is a change in the ownership of the business including any change in status or 

- Business is discontinued or changed or new place of business is opened or 

- Name of the business or the nature of the same is changed 

 

The dealer who voluntarily wishes/as stated supra requires registration under K-VAT/CST 

should apply for such registration by disclosing all the relevant details with the department. 

Further he requires provide the commodity list in which he would like to deal in ordinary 

course of business. 

 

For example: if the dealer has not disclosed any of the commodity name/goods list in the 

registration, then he cannot purchase such goods from inter-state against form C (that is., he 

cannot buy the goods at concessional rate). Hence there may be additional cost on such 

purchase to the dealer, which is also restricted input credit. Hence it is clear that each and 

every commodity in which dealer wants to deal in ordinary course of business is required to 

be disclosed in registration form. 

 

Further, there may be difficulty in raising e-sugum for the commodity, which is not 

mentioned in the registration certificate. If the dealer is generating e-sugum for the 

commodity which is not mentioned in the registration certificate and if the same is noticed 

by the department, then they may block the e-sugum generating option itself. 
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The dealer requires to disclose the additional place of business/go-down (if any) details in 

the registration form. If the same is not done, then there may be problem in transfer of stock 

to other additional places and also there may be lot of issues if the department people visit 

the additional place of business. In case additional place of business is done after 

registration, then dealer require to amend the same within 10 days from the date of 

commencement of such additional place. 

 

In dealer fails to gets registration within the time specified and liable to pay penalty under 

section 72(5) of the Act, that is penalty of 30% of the amount of tax payable by the dealer as 

per section 38 or 39 of the Act. Even if the additional place of business is not included by 

amending the registration within 10 days as per Rule 5 of the KVAT Rules, then the same 

penalty may applicable. 

 

Tax planning and cost control under CST 

Issue of C Forms 

Tax planning:  

The concessional rate applicable only against “C” form comes with checks and balances and 

conditions which when not met may lead to disputes. Some of the ways to have least outflow of 

taxes in interstate transactions are:  

1. The seller may also take care to ensure that for goods dealt in there is a possibility of “C” 

forms.  

2. Buyer & Seller need to be registered under CST.  

3. The goods dealt in are to be available in the registration certificate of both dealers. 

4. This would enable issue of Form C by purchasing dealer to get concessional rate of 2%. 

 

Exemptions 

Cost Control by following steps: 

How to determine eligibility to exemptions? 

The following questions could be asked: 
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1. Determine what is the nature of goods? 

2. Whether said goods are mentioned in the registration certificate of the purchasing dealer? 

If yes then Form C can be issued for such transaction. 

3. Whether there is any exemption/concession in rate under State VAT less than 2%? 

4. If yes, same benefit would be available for the interstate sale of such goods against Form C. 

5. Whether it is high sea sale or sale in course of import/export? If yes, then there is no CST on 

such sale of goods. 

6. Whether penultimate interstate sale before export? If yes then there is no CST on such last 

but one sale of same goods before export. 

7. Whether Form H is issued to selling dealer who makes penultimate interstate sale? If yes 

then CST exemption can be claimed by him. 

8. Whether it is interstate sale in transit? If yes, then there is no CST on subsequent sale of 

such sale of goods. 

9. Whether form C obtained by the selling dealer and Form E1, E2 obtained by purchasing 

dealer for sale in transit? If yes then exemption for interstate sale in transit can be claimed. 

10. Whether interstate sales made to SEZ unit or developer of SEZ against Form I?If yes then 

exempted from sales tax. 

11. Whether interstate sales made to foreign consulate against Form J? If yes then exempted 

from CST. 

12. Whether intestate stock transfer? If yes then no CST against form F issued by purchasing 

dealer. 

11. Exempted sales are not to be considered for arriving at the taxable turnover. 

 

Branch/ Stock Transfer 

Tax planning: 

1. The goods purchased on the strength of C form can be transferred against F form. 

2. Forms to be duly reconciled to ensure no demands.  
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Job Work 

Tax planning: 

1. In case of intrastate job work activity, the option of selling the raw material and getting back 

the processed goods as sale exists today. This may be preferable when there is some 

material added by the job worker. 

2. The job workers could at times use tools and consumables to the extent of 30-40% of the 

total job work charges. In these cases the input tax credit needs to be availed and if possible 

passed on to customer. 

3. Care to be taken on quantitative reconciliation of raw material as also scrap.   

 

Returns and Rejections 

Section 8A(1)(b) allows a deduction from the turnover of a dealer for the sale prices of all goods 

returned by the buyer within 6 months from date of delivery of goods. 

Cost control 

1. Many dealers do not differentiate between goods rejected, unfructified sales due to 

enabling procedures not available in local VAT law. 

2. Since the total rejections/returns in general does not exceed 5%, due care not exercised. 

System to track and rectify errors to be put in place. 

3. The order acceptance to be clear that for negligence of buyer beyond 5 months the tax not 

claimable, would be to their account. 

 

Warranty Repairs and CST 

Tax planning 

1. The fact that excise duty on goods manufactured, service tax on services is applicable has to 

be kept in mind while structuring a warranty / AMC transaction. 

2. The eligibility of credit of excise duty, service tax and VAT at the buyers end would be 

important. 

3. The use of “C” Form would make a substantial impact. It should be available in case of a 

works contract, unless it is restricted. 
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4. The possibility of arriving at the actual value of goods transferred at periodic intervals may 

also be possible based on the purchase or arriving at the labour and services. This may be 

adopted when the material value is low. However the lack of CST indication in the invoice 

maybe an issue. 

5. Alternatively the adhoc valuation would lead to higher taxes paid. CST/ VAT may be paid on 

75% of the value and Service tax on 70%. This may create a problem at the time of invoice 

payment unless credit is availed by the buyer. 

6. The input tax credit for the Warranty repair/ AMC provider needs to be clear to avail the 

credit. 

 

Adjustment of Payment by Input Tax Credit under VAT and CST 

Cost control by availing input tax credit: 

1. The input tax credit is normally 4 to 5 times the net sales tax paid for most dealers. It maybe 

2 to 3 times for the manufacturers. 

2. The internal control system to ensure prompt availment of credit [within same month] may 

also add to working capital available. 

3. The principle errors in availment which get repeated several times could be in availing 

ineligible/restricted credits. 

4. Many times the eligible credits are not availed due to a variety of reasons such as perceived 

ineligibility, usage in exports not considered, oral advice of revenue officers/consultant. 

5. Missing out credit of unregistered purchase is common. 

 

Sale/ Purchase in the Course of Export and Penultimate sale 

 Cost control: 

Savings in tax costs for penultimate sale 

1. If ǘƘŜ ŜȄǇƻǊǘ ƻǊŘŜǊ ŦǊƻƳ ǘƘŜ ŦƻǊŜƛƎƴ ōǳȅŜǊ ƛǎ ΨŦƻǊϥ ǘƘŜ ŜȄǇƻǊǘ ƻŦ ǾŜǊȅ ŎƻƳƳƻŘƛǘȅ ǿƘƛŎƘ Ƙŀǎ 

been bought locally from the supplier for purpose of meeting export order, then exemption is 

available to such penultimate sale by selling dealer to exporter. 
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2. The exporǘ ƻǊŘŜǊ ŎƻǳƭŘ ōŜ Ψƛƴ ǊŜƭŀǘƛƻƴ ǘƻϥ ŜȄǇƻǊǘ ƻŦ ǎƻƳŜ ŘƛŦŦŜǊŜƴǘ ŎƻƳƳƻŘƛǘȅ ǿƘŜƴ ǘƘŜ 

packing materials are procured from the dealer.  Yet the exemption as penultimate sale could 

be available to the selling dealer of the packing materials. 

3. If raw materials are bought by the exporter and used for the manufacture of a different 

goods which are exported then the penultimate sale exemption is not available to the selling 

dealer of raw materials. 

4. Thus to get the benefit of section 5(3) in relation to raw materials, as a tax planning the 

exporter could purchase materials and then directly engage to produce final products or give 

a job work for converting to final product which is to be exported. 

 

Sale or Purchase in the Course of Import 

Tax planning measures: 

1. When High Sea buyers before goods arrive these are High Sea Sales and no sales tax is 

applicable. 

2.  If the stamp paper on which the HSS agreement is executed bearing the stamp paper 

purchase date as being post cargo arrival date. Such a case can easily be detected by 

customs as being a post arrival sale and not a high sea sale. 

3. If the High Sea Sales does not mind disclosing original import values to High Sea buyer, in 

such case it is better from custom clearance point of view for the seller to endorse the Bill of 

Lading, invoice, packing list in favour of the High Sea buyer. The endorsement should read 

“Transferred on High Sea Sales basis to M/S ——– for a sales consideration of (currency and 

amount in that currency) “. Such endorsement should be stamped and signed by the High 

Sea seller. 

4. There is a practice in customs that for High Sea Sales transfer takes place at import invoice 

value only, the customs would add 4% of cargo in freight (CIF) value as High Sea Sales 

loading factor. The question could arise whether this is in line with self-assessment 

mechanism which is currently applicable under customs. 

5. In High Sea Sales contracts, the High Sea seller may not like to disclose the import value to 

the High Sea buyer. However, the customs can call for the original import invoice, in which 
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case the High Sea seller may have to part with this information. To overcome this, High Sea 

seller should take on the responsibility of custom clearance and site delivery. After custom 

clearance, the High Sea seller could withdraw import invoices and only hand over clearance 

documents with High Sea Sales agreement to the High Sea buyer. The custom bill of entry 

does not indicate original import value and is prepared on High Sea Sales value. 

6. Even where High Sea sellers have sold at two percent more than import CIF but custom have 

added 4% of cargo in freight (CIF) as High Sea Sales value addition. Such practice of customs 

can be challenged as the customs duty is chargeable on genuine transaction value. 

 

Check Post Compliances 

Tax planning 

1. The goods should invariably be accompanied by documents which prove beyond doubt the 

nature of the transaction. This would be more so when exemption is being claimed. 

2. The transporters maybe specifically instructed not to change their routes and also deliver 

within specified times. 

3. In case of sensitive documents, the original/ duplicate copy in no circumstances to be 

handed over to the authorities. This may be done by the transporters, which may lead to 

denial of credits. 

 

Works Contract under VAT and CST 

Tax planning: 

1. The scheme in each State needs to be compared and opting for the one which optimises the 

tax can be chosen. In a competitive environment, it has been observed that the regular 

scheme maybe beneficial where the composition tax rate is above 3 % added with the cost 

of the restrictions. 

2. The decision of Larsen & Tubro in 2013 following the earlier K. Raheja & L&T of Karnataka 

High Court of 2005 could be of immense value in immovable property transactions 

irrespective of the option of composition or otherwise in most States. 
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Illustration: Apartment in Bangalore being sold initially at Rs. 5000 per sft. Agreement to sell 

{Immovable property portion} is Rs. 2500 and Construction agreement is Rs.2500. At the 

start of the projects Rs. 2500 would be liable to VAT ( depending on option) and Service Tax 

at 4.944 ( 12.36 x 40. Assumed to be total of 9 % = Rs. 225 per sft. At 50% completion the 

price would be around Rs.6000/- again normally broken into 3000 for each component. 

However as per the L&T judgment 50% of the construction is complete. Therefore 

agreement to sell would be Rs. 4500 and construction Rs.1500. At the rate of 9% it would be 

Rs.135 per sft. Towards the end it would be less than Rs. 50 per sft. Once complete neither 

VAT nor Service Tax would be applicable. This benefit could be passed onto the buyers. 

3. The input tax credit on capital goods as well as inputs should not be forgotten as it can be 

quite substantial and could well cover substantially the tax payable. 

4. Where works contract done for Government or entities who normally deduct 4% tax at 

source, the permissibility of lower deduction of tax by them after getting a certificate from 

the local VAT office maybe examined. 

5. Where TDS is being done at 4% and the net tax payable is lower, refund of excess tax 

deducted should be claimed. The interest on the delayed refund could be a fringe benefit. 

6. The payment of VAT on the actual transfer of goods at lower rate of 4% may also be 

examined if beneficial. 

7. The sub contractor’s turnover can be claimed as a deduction or long as certificate of 

payment of tax from sub-contractors is obtained.  

8. In case of immovable property works contract, at times the main contractor need not pay at 

all if 100% of the work is sub contracted as transfer takes place from the sub-contractor 

directly to the ultimate customer. 

9. The customer who also supplies goods free of cost may prefer to have a net contract. 

Illustration: Value of full contract -10 crores. Value of Steel & cement supplied FOC – Rs.2.5 

Crores. The contract can be entered into for only Rs.7.5 crores leading to both sales tax as 

well as service tax being paid on lower amount.   
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10. The usage of goods in works contract is a deemed sale on which the tax is being paid. 

Therefore goods used in works contract are eligible for “C” Form1. 

11. Professionals may suggest good accounting system to optimise the tax by availing the 

deduction on actual basis. 

 

Hire Purchase- Lease VAT and CST 

Tax planning 

1. The terms of the contract, delivery of the goods, clarity in usage, billing method are at times 

not available or not aligned. This may lead to unnecessary disputes and demands by either 

commercial tax or service tax authorities. 

2. The enabling of eligible credit whether ITC or cenvat could ensure the transaction is tax 

optimized. 

3. The clear break up in the loan processing charges, the breakup of the monthly lease/ hire 

charges would also avoid the payment of CST or Service Tax on the interest component. 

 

Other Deemed Sales-VAT and CST 

Tax planning 

1. If in the past, the dealer was paying VAT/sales tax and/or service tax on 100% of service 

charges LVO/service tax departmental officer of range could dispute, if stopped paying sales 

tax/service tax on service charges leading to demands.  

2. If service charges shown separately in bill, the LVO could demand VAT citing it is service 

portion of supply of food or drink as a deemed sale. 

3. As long as customers are willing to pay VAT +service tax, advisable for hotelier -dealer to 

collect and pay the same. 

4. Where the value of the food can be determined then paying VAT on that part and service tax 

on balance or on deemed basis maybe an option to be examined. 

5. Ensuring the availment of eligible cenvat credit for service tax and ITC for VAT would reduce 

cost to some extent. 

                                                 
1
Salvicate Blore P Ltd Vs STO Kochi - 1998(109) STC 543 (Ker) 
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Information Technology Sector 

Tax planning: 

1. The contract and agreement with when and if IPR is transferred is important. 

2. Listing all activities and then segregating those liable for only service tax, only for VAT/CST 

and to both would be a fruitful exercise. 

 

Exemptions 

Cost Control- Exemption: 

How to determine eligibility to exemptions? 

The following questions could be asked: 

1. Determine what is the nature of goods? 

2. Whether said goods are mentioned in the registration certificate of the purchasing dealer? 

If yes then Form C can be issued for such transaction. 

3. Whether there is any exemption/concession in rate under State VAT less than 2%? 

4. If yes, same benefit would be available for the interstate sale of such goods against Form C. 

5. Whether it is high sea sale or sale in course of import/export? If yes, then there is no CST on 

such sale of goods. 

6. Whether penultimate interstate sale before export? If yes then there is no CST on such last 

but one sale of same goods before export. 

7. Whether Form H is issued to selling dealer who makes penultimate interstate sale? If yes 

then CST exemption can be claimed by him. 

8. Whether it is interstate sale in transit? If yes, then there is no CST on subsequent sale of 

such sale of goods. 

9. Whether form C obtained by the selling dealer and Form E1, E2 obtained by purchasing 

dealer for sale in transit? If yes then exemption for interstate sale in transit can be claimed. 

10. Whether interstate sales made to SEZ unit or developer of SEZ against Form I? If yes then 

exempted from sales tax. 

11. Whether interstate sales made to foreign consulate against Form J? If yes then exempted 

from CST. 
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12. Whether intestate stock transfer? If yes then no CST against form F issued by purchasing 

dealer. 

 

Tax planning: 

12. The dealer who claims that the sale price includes sales tax could produce PO or the mail 

correspondence with customer to prove that price is inclusive of sales tax. Alternately could 

put a clause that the price includes sales tax. If selling dealer cannot prove there is a risk that 

the CST would be charged on the price indicated on invoice. 

Cost control: 

13. Exempted sales are not to be considered for arriving at the taxable turnover. 

 

Job Work 

Tax planning: 

1. In case of intrastate job work activity, the option of selling the raw material and getting back 

the processed goods as sale exists today. This may be preferable when there is some 

material added by the job worker. 

2. The job workers could at times use tools and consumables to the extent of 30-40% of the 

total job work charges. In these cases the input tax credit needs to be availed and if possible 

passed on to customer. 

3. Care to be taken on quantitative reconciliation of raw material as also scrap.   

 

Adjustment of Payment by Input Tax Credit 

Tax planning and optimization: 

1. The input tax credit is normally 4 to 5 times the net sales tax paid for most dealers. It maybe 2 

to 3 times for the manufacturers. 

2. The internal control system to ensure prompt availment of credit [within same month] may 

also add to working capital available. 

3. The principle errors in availment which get repeated several times could be in availing 

ineligible/restricted credits. 
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1. Many times the eligible credits are not availed due to a variety of reasons such as perceived 

ineligibility, usage in exports not considered, oral advice of revenue officers/consultant. 

2. Missing out  credit of unregistered purchase is common.[More in chapter on Possible Common 

errors in CST & VAT] 

 

Hire Purchase- Lease 

Tax planning 

1. The terms of the contract, delivery of the goods, clarity in usage, billing method are at times 

not available or not aligned. This may lead to unnecessary disputes and demands by either 

commercial tax or service tax authorities. 

Cost control 

2. The enabling of eligible credit whether ITC or cenvat could ensure the transaction is tax 

optimized. 

3. The clear break up in the loan processing charges, the breakup of the monthly lease/ hire 

charges would also avoid the payment of CST or Service Tax on the interest component. 

 

Landmark decisions: 

State of Punjab vs Nokia India (P) Ltd (2014-TIOL-100-SC-VAT) 

Facts: 

The assessee M/s. Nokia India Pvt. Ltd. is a dealer registered under the Punjab Value Added Tax Act, 

2005 in the District Mohali and is doing business of sale of cell phones and their accessories. During 

the year 2005-06, the Company had made sales of 1,07,2679 pieces of cell phones with battery 

chargers and had paid tax at the rate of 4% on the sale value of battery chargers, the rate at which 

the tax on the sale of cell phone was paid. The value of the each of the battery charger if separately 

taken was to be Rs.120/- per piece as quoted by the assessee itself. It came to Rs.12, 87, 21,480/-. 

The scrutiny proceedings were initiated under Section 26 of the Act, 2005 read with Rules 36 and 43 

of the Punjab Value Added Tax Rules, 2005 by issuing notice to the assessee. The Assessing Authority 

had held that the battery charger was an accessory chargeable to tax at the rate of 12.5%.  



Hiregange 

Academy 
This Program is - A Knowledge & Empowerment initiative 

 

Notes:  

…………………………………………………………………………………………………

…………………………………………………………………………………………………

…………………………………………………………………………………………………. 

85 

 

In its reply the assessee submitted that the product was being sold as mobile/cellular phone under a 

single solo pack unit and was covered under Entry No.60 of Schedule 'B' of the Act and that no 

separate amount for battery charger was being claimed from the customers, and that only amount 

charged was for handsets. It was also stated that for subsequent sale of the battery charger and the 

battery in the State of Punjab, Tax/VAT at the rate of 12.5% was being deposited. The assessee 

stated that the battery charger is an accessory to the main product that is mobile phone. 

Issue: 

In appeal, the Tribunal held that the battery charger was not a part of the cell phone. On appeal, the 

Division Bench of the High Court held that the battery charger was a part of the composite package 

of cell phone. 

Decision: 

Having heard the counsels, the SC Bench held that, 

The Assessing Authority, Appellate Authority and the Tribunal rightly held that the battery charger is 

not a part of the mobile/cell phone. If the charger was a part of cell phone, then cell phone could not 

have been operated without using the battery charger. But in reality, it is not required at the time of 

operation.  

Further, the battery in the cell phone can be charged directly from the other means also like laptop 

without employing the battery charger, implying thereby, that it is nothing but an accessory to the 

mobile phone.  

The Tribunal noticed that as per the information available on the website of Nokia, the Company has 

invariably put the mobile battery charger in the category of an accessory which means that in the 

common parlance also, the mobile battery charger is understood as an accessory. 

 It has also been noticed by the Tribunal that a Nokia make battery charger is compatible to many 

models of Nokia mobile phones and also many models of Nokia make battery chargers which are 

compatible to a particular model of Nokia mobile phone, imparting various levels of effectiveness 

and convenience to the users; 

In view of the aforesaid, held that the Assessing Authority, Appellate Authority and the Tribunal 

rightly held that the mobile/cell phone charger is an accessory to cell phone and is not a part of the 

cell phone. Further that the battery charger cannot be held to be a composite part of the cell phone 
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but is an independent product which can be sold separately, without selling the cell phone. The High 

Court failed to appreciate the aforesaid fact and wrongly held that the battery charger is a part of 

the cell phone.' 

 

State of Karnataka vs Infosys Technologies Ltd (2015-TIOL-395-HC-KAR-VAT) 

Facts: The assessee is engaged in the business of development and sale of computer software and 

also technical consultancy services. During assessee the VAT authorities found that the assessee had 

claimed input tax under the nomenclature of work stations. 

Issue: The Revenue disallowed such input tax on work stations considering them as input tax 

restricted goods falling under Entry No.5 of the V Schedule read with Section 11(a) (2) of the 

Karnataka Value Added Tax, 2003.  

Decision: The Work stations may be a computer or device such as computer work station, a high 

performance desktop computer as may be designed for scientific or engineering applications or a 

music work station. The work station or a cubicle is used to sit and operate a computer with all 

attendant accessories. It is a nature of accessory for use in the manufacture or processing of goods 

for sale and those are used in computing etc. In common parlance it is not understood as furniture 

for a convenience or a decoration. It is not used as chairs, tables, cupboards etc. The purpose for 

which the said work station is used is in reality for a manufacturing process as a part of 

manufacturing process. At any rate, it is so understood in the trade. A work station includes a 

cubicles, a computer on the top of cubicle and chair in front of the computer to sit and work on the 

computer and also electrical connections for getting electricity as well as internet connections. 

Therefore, a work station is not used as a convenience or for decoration in a dwelling place or used 

to furnish a place of business. Therefore, it is not possible to accept the view of the revenue that a 

cubicle or a work station would fall within the meaning of the word 'Furniture' and therefore, the 

assessee is not entitled to the benefit of input tax paid for acquiring such work stations. Therefore, 

the said substantial question of law answered in favour of the assessee and against the revenue. 
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Centum Industries Pvt Ltd-STRP Nos 294/2011 and 210/2013 dated 31/07/2014 

 

Facts: In the returns filed for July 2006, the input tax credit was not claimed as provided under 

Section 10(3) of the KVAT Act and also the assessee had not filed any revised return within 6 months 

putting forth the said claim as per the period prescribed under KVAT Act in Section 35(1) and 35(4). 

The said input tax credit was claimed by the assessee only in February 2007. 

 

Issue: The high court held in the instant case that the assessee had paid input tax for the month of 

June 2006. As the said input tax credit was claimed by the assessee only in February 2007. Therefore 

the right of the assessee to claim input deduction had been lost. 

Held: The Karnataka High court in the case of M/s Centum Industries Pvt Ltd has held that the 

assessee has to claim input tax credit in the respective period of purchases effected. Initially the first 

Appellate authority had affirmed the order of the assessing authority and held that since the input 

tax claims have not been claimed in the month of purchase, the returns filed during succeeding 

month of purchase and the input tax credit claimed after 6 months from the date of purchase, the 

appeal came to be  

dismissed. 

 

Acknowledgement to CA Roopa Nayak for collating this course material prepared from Book- 

Central Sales Tax in India – May 2015 – Madhukar N Hiregange & Roopa Nayak – Published by 

Notion Press. 

 


