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Service TaxArticles

Recent developments and credit
availment by hotels and
restaurants

Introduction:

Cenvat scheme is a beneficent piece
of legislation and unless it is shown
that the items are specifically
excluded from the definitions of the
terms Oi npubsapsér vioc
ocapi galods Genvat Credit
cannot be denied to a manufacturer
of final products or provider
output service.

of

The Cenvat credit cannot be availed

on inputs, input services, capital
goods which are used to provide
exempted services. Rule 2(e) of
Cenvat Credit Rules defines
exempted services to mean

a. output services which are

exempted from the whole of the
service tax leviable thereon, or

b. services on which no service tax
is leviable under section 66B of
Finance Act or

c. the output services whose part

of the value is exempted on the

condition that no credit of

inputs and input services used

for providing such output

service can be taken . But shall
not include a service which is
exported in terms of rule 6A of
the Service Tax Rules, 1994 .
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Credit availment by hotels and
restaurants:

The taxable service providers who

are paying service tax on
restaurant and accommodation
service could question whether
cenvat credit on inputs, input

services and capital goods could be
availed when paying service tax on
40%/ 60% of gross amount charged
from customer?

Post 1.7.2012 till 31.3.2016, as far

as the restaurant and also for
accommodation service, on which a
portion is exempted, there is no
condition that credit of inputs and
input services used for providing

such output service cannot be
availed .

The cenvat credit of eligible inputs,
input services and capital goods in
relation to restaurant (other than
inputs of Chapter heading 1-22 of
Central Excise Tariff) can be availed

fully if company were doing only
that activity .

Recent development post
Finance Bill 2016 :

Recently there has been an
amendment in Cenvat credit Rules
by Finance Bill 2016, whereby
Explanation 3. has been set out to

Rule 6 as follows :
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-For the purposes of this rule, In case organisation is totally risk
exempted services as defined in averse, availment in full and
clause (e) of rule 2 shall include an reversal under protest after due

activity, which is not a s er viax e intimation could be an option .
defined in section 65B(44) of the

Finance Act, 1994 .

-In other words, exempted service CA Roopa Nayak
shall cover activity which is not a

service. As  service definition

excludes 0 d e e msead whiGh covers

supply of food or drink . Exempted

service shall cover such transaction

as well. This is applicable w.e.f

1.4.2016 . Articleship vacancy @
-The doubt which could arise is Bangalore & Hyderabad
whether the abated portion is an Hiregange & Associates,
exempted service. The abated inl 5 .
portion is not specified under mainly practlcmg In
Service tax law or Rules to be the Indirect Taxes

value of deemed sale by way of .
supply of food or drink . It may not For further detalls,

be the intention of the law to restrict contact:

credit to extent of proportion of raveen@hireqganae.com

value on which service tax is being

paid . srikant@hiregange.com
-In the absence of any clarification

restricting such credit, the

restaurant and accommodation

services providers could take a call S\'\\\\.\"W\
to continue to avail 100% eligible &‘ . \‘
credit post 1.4.2016. However it : '“\“g'
maybe better to intimate the “a\ \Q\\&\\
methodology of availment of cred_it - "’Uﬁ”ropms;;@@
by RPAD letter to range to_ avo_ld loadoa =)
later demands and litigation in this

regard .
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Service provider can opt to pay
service tax on works contract on
gross amount and take credit on
input/input service

(CST.,Vapivs S.V. Jiwani 2016 (42)
S.T.R. 209 (Bom.)

Background : Assessee engaged in
rendering works contract service,
paid service tax on gross amount
without availing the option
provided under Rule 2A of ST
(Determination of Value) Rules,
2006 and taken credit on
input/input service. Department
alleged that tax needs to be paid
under Rule 2A and assessee not
entitted to credit of input/input

service. Tribunal had held that
credit may be taken .

Issue :  Whether service tax on
works contract may be paid on
gross amount (with credit) instead
of at abated rate as provided under
Rule 2A of Valuation Rules?

Decision : The High Court did not
go into substantive provision of law
and held that revenue is not at loss
when the credit has been availed
after paying tax on gross amount .
Re v e n uappgad against Tribunal
order allowing credit to assessee,
not entertained .

- Continued

Comment : Though High Court had
not gone into substantive provision
of law, yet in view of the author, the
judgment of Tribunal holding that
exercise of option under Rule 2A of
Valuation Rules is not mandatory is
correct position of law. Assessee
may choose to pay service tax on
gross amount  with  credit on
input/input  service .

Attachment and recovery of
service tax demand from bank
account of a company as against
the dues recoverable from a
proprietorship concern is illegal
and impermissible

(Atchaya Engineering Pvt Ltd Vs
Addl Commissioner 2016 -TIOL-662 -
HC-MAD-ST)

Background The director of the
petitioner company is the proprietor
of M/s Atchaya Enterprises . The
department demanded service tax
from M/s Atchaya Enterprises and
attached the bank account of the
petitioner company .

Issue : Can the bank account of
another entity be attached for the
dues of some other entity?

Decision :  When the petitioner

company iIs a separate and
independent entity, the bank

- Continued
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account of the petitioner company
cannot be attached for the dues of
the proprietorship concern, viz.,
M/s . Atchaya Enterprises . The
attachment in respect of the
petitioner company stands raised .

Penalty under section 76 and 78
are mutually exclusive

(Raval Trading Company Vs CST-
2016 (42) STR 210 (Guj)

Background : Assesee did not pay
service tax on business auxiliary
service. Tribunal confirmed tax,
interest and penalty u/s 76 and 78.
Assessee contended that proviso
inserted u/s 78 that no penalty
shall be imposed u/s 76 when
imposed u/s 78 is clarificatory in
nature .

Issue :  Whether penalty  under
section 76 and 78 can be imposed
simultaneously?

Decision : Held that section 76
would cover cases other than
arising on account of fraud, evasion
etc. for which separate penalty has
been provided u/s 78. Proviso to
section 78 made it explicit which
was till then implicit . Penalty
cannot be imposed u/s 76 when
confirmed u/s 78.

- CA Ashish Chaudhary

Franco Indian Pharmaceutical
Pwvt. Ltd. Vs. CST
2016-TIOL-885-CESTAT-MUM

ST 6 Joint employment -
Reimbursement of share cost

Fact : Appellant is manufacturer of
pharmaceutical products and
having their own marketing

network . They have 3 related
companies which also
manufactures pharmaceutical

project but do not have any
marketing network and hence for
selling the product they used the
network of appellant . Appellant
recovered such expenses on actual
basis by raising debit note from
these group companies under the

category of Business  Auxiliary
Service.
Issue :  Whether  such  recovery

attracts service tax?

Decision : In the absence of such a
mark -up/margin, the  payments
received against debit notes by one
employer -company upon the other

employer -companies, will not
partake the character of
consideration for any service, but
will merely represent

reimbursement of shared costs. No
Service Tax payable under BAS.

Comments : As long as there is no
contract of service, such service is
not liable to Service Tax.

- Continued
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However after the introduction  of
negative list based levy of the
Service Tax, taxability of the
sharing of marketing  resources
have to be examined separately .

M/s Jaiswal Builders and
Contractors vs. CCE
2016- -TIOL --831 --CESTAT --MUM
ST- Free material supply

Facts © Appellant had executed
various work orders for M/s
Raymond Itd and their factories at
Yavatmal, Chindwara and Vapi for
which service tax on the amounts
paid by M/s Raymond Ltd were
being deposited after availing the
benefit of abatement of 67%
permitted by notification no.
15/2004 ST and thereafter by
notification 01/2006 TS . Case of
the revenue is that since appellant
was in receipt of material from M/s
Raymond Ltd the value thereof
should also have been included in
the gross value before availing
notification Differential tax
demanded .

Issue : Whether Appellant is entitled
for the Cenvat credit ?

Decision : Issue is squarely covered
in favour of appellant by the
decision of Larger Bench in the case
of Bhayana Builders (P) Ltd. 2013 -
TIOL-1331 -CESTAT-DEL -LB where
It is concluded that the value of
goods and material supplied free of

- Continued

cost by service recipient, being

neither monetary nor non -monetary
consideration paid by or flowing

from the service recipient, accruing

to the benefit of the service

provider, would be outside the

taxable value or gross amount
charged within the meaning of

Sec.67 of FA 1994.

Repro India Ltd vs. CCE
2016 -TIOL -824 -CESTAT -MUM
ST Refund & Time barred

Facts : Assessee engaged in
producing single colour / multi -
colour printed books that are
exported. In the process of
undertaking this work, a number of
services which are being used as
inputs for export, are exempt from
being taxed; this exemption s,
however, not provided up-front.
Consequently Refund claimed for
the period July 2008 to Sept 2008
and from Oct 2008 to Dec 2008
under  notification 41/ 2007 ST
dated 06.10.2007 and the same

was not rejected as 6t i-bmaer r leyd 6

the DC. The refund claims have
been filed on last date for time limit .
Thereatfter, on grounds of
insufficiency of supporting
evidence, both these claims were
returned to the applicant on more
than one occasion with re-
submissions thereon after a lapse of
time. Voluminous correspondence
between the applicant and

- Continued
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the jurisdictional Superintendent of
Central Excise is also noticed in the
records . The quantum in the claims
also appeared to have been revised
during this period of
correspondence . Ultimately,

separate show cause notices for
rejection of the refund claim of the
two quarters were issued on 6th
May 2011

Issue :  Whether refund can be
rejected due to limitation/time  bar?

Decision : To reject the claims, not
on merit but by resort to bar of

limitation, at the end of the
protracted process reflects lack of
responsibility and lack of

accountability . It is a settle law that
the limitation should be computed
with effect from date of original,
albeit incomplete, filing of refund
claim . The return of the
applications for rectifying
deficiencies and the re-filings
thereafter is a clear indication that
the competent authorities were not
unaware that the claims had been
filed on time. If the completeness of
the application was sine qua non
for admissibility of the application,
the claim could well have been
rejected by immediate issue of a
show cause notice and adjudication

thereupon instead of taking the
course that it did. That the
appellant is an exporter whose
prices, in accordance with

- Continued

well -entrenched policy, are not to
be loaded with the tax element
should have been sufficient cause
to demonstrate judiciousness in
disposing off the claims.

Comments: Itis a settle law that
the limitation should be computed
with effect from date of original,
albeit incomplete, filing of refund
claim.

M/s Green Valley Developers Vs.
CST
2016-TIOL-696-CESTAT-MUM
ST- Management, Maintenance
or Repair service (MMRS)

Facts : The appellant has collected
MMRS charges under statutory
obligation from flat owners .
Department received an intelligence
indicating evasion of service tax by
Hiranandani  Group of Companies
and issued SCN demanding service
tax on the same.

Issue: Whether assessee liable to
discharge tax on said service

Decision : Collection  of such
maintenance charges is under the
statutory provision of Maharashtra
Ownership Flat Act, 1963 (MOFA)
and it is mandatory on the part of
the builder that before handing over
the building to the society the
builder has to maintain the building
for which they engaged various
service .

- Continued
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provider and payments were made
which were taken as
reimbursement from the  flat
owners . Appellant not liable to pay
service tax.

Comments : When there is a
statutory  obligation to maintain
building before handing over, no ST
shall be payable and issue was also
settle in Kumar Beheray Rathi vs.
CE, Pune-3 [2013 -TIOL-1806 -

CESTAT_MUM |

CCE, ST vs. Honda Siel Cars
India Ltd.
2016-TIOL-651-CESTAT-DEL
ST 0 Extended Warranty
Facts : Appellant are manufacturer
of automobiles who, through their
network of dealer access the market
place. In addition to the standard
products available to purchasers of
cars, they also offer the option of
extended warranty for one and two
years respectively in continuation of
the original warranty .  These
warranties are sold to customers
through the dealer network before
the expiry of the standard warranty
included in the purchase package
for which the manufacture allows
dealer to retain the agreed upon
commission from the amount paid
by the customer . Ms. Honda enters
into back -to-back agreements with

insurance companies who
reimburse them in the event of
expenses incurred . Under the

scheme of extended
- Continued

warranty, the dealer rectifies and
repair faults that may arise in the
vehicle. Department demanded
service tax on such activity under
Business Auxiliary Service.

Issue : Whether service tax shall be
payable on extended warranty?

Customers who have
purchased automobiles are not
likely to be interested in owning
cars that are potentially defective.
Replacements of defectives are not
happy anticipations They are in
nature of low probability risk which
are attempted to be mitigated
through extended warranty scheme.
Cars are not likely to be popular in
market without warranty that serve
as risk mitigates and extended
warranty is merely an additional
feature that has not been included
in sale price. That does not, on
itself, render a service and certainly
not a taxable service. Service of
replacing defective part will have to
be rendered by a dealer of assessee.

Decision :

Comment : The above case
discussed the taxability in hands of
the manufacturer The activity of
service of replacing defective part
will  be taxable in hands of
authorized dealer.
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N Bala Baskar v. UOI
2016 -TIOL -824 -HC-MAD -ST
ST 6 Joint development

Fact : Appellant was an owner of
land entered a joint development
agreement with the builder for the
development of the property , have
come up with the writ petition
seeking a declaration that circular
No.151/2/ 2012 dated 10.2.2012
issued by the CBEC and the
recommendations made by the Tax
Research Unit of the Ministry of

Finance on 20.1.2016 are
unconstitutional and ultra vires the
powers of the Parliament under

Article 246 (3) read with Entry 49 of
List Il of the Seventh Schedule and
the Finance Act, 1994 .
Issue : Whether circular is
unconstitutional?

Decision : Exchange of land with
constructed area  amounts to
service by builder to land owner. It

is not an easy proposition that it
was a transfer of immovable
property by way of sale or

exchange. The agreement gave rise
to a bouquet of rights for the
builder . One was to put up a
construction of an area, a part of
which could be sold by them to
third parties. They could be sold
not only as such, but also along
with the undivided share of land .
Those parties had certainly availed
the services of the builder as a
service provider .

- Continued

The petitioner did not stand on a
different footing than those persons .
Therefore, the challenge of the
petitioner to the circular, apart from
the question of locus standi, does
not merit acceptance .

State Bank of Hyderabad Vs.
CCE & ST
2016-TIOL-1105-CESTAT-Hyd

Facts © The appellant is registered
under banking & other financial
services and paid an excess amount
of service tax of Rs.22,75,932/ - for
the months of October 2007, June
2008 & September 2008. The
excess paid amount is adjusted in
the month of April 2008, July 2008
and October 2008 respectively and
also disclosed the same in ST-3
returns . Department denied such
adjustment on ground that as per
rule 6(4A) & 4(b), appellant can
adjust in subsequent month subject
to the limit of Rs.llakh per month

for 3 month i.e. 3 lakhs & no
intimation given.

Issue : 1. Whether the excess
amount paid can be adjusted
entirely as per rule 6(1A)?

2. Mere failure to intimate about
excess payment will attract denial
of benefit .

Decision : Rule 6(1A) is applicable

with effect from 01.03.2008, and it
provides that any excess amount of
tax paid

- Continued
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can be adjusted against future
liability . Rule 6(3) also allows the
appellant to adjust the excess paid
service tax. Though the appellant
has not deposited tax under rule
6(1A) for the period April 2008 to
September 2008, but applicable for
the period October 2008 to March
2009 . Mere technical breach would
not deny the benefit. Hence such
adjustment allowed .

Comment @ By virtue of the
notification no. 03/2012 dated
7/ 03/ 2012 the Monetary limits has
been abolished by the finance act
but time limits (succeeding month
or quarter) for adjustment of excess
service tax payment is still an issue
before us. Regarding the disclosure
to jurisdictional officer, it is settled
position of the law that disclosure

in the ST-3 Returns itself s
intimation and no further
intimation is required .

Clear trip Pvt Ltd Mumbai & Ors
Vs. UOI
2016 -TIOL -863 -HC-MUM -ST
ST: Interim direction to
department not to take coercive

methods.
Facts ©  Appellant engaged in
providing air, rail agent services
and tour operator services and

paying service tax. However, no ST
collected and discharged on room
booking through cleratrip .com.

During
officials,

visit of  departmental
it was informed that they
apprehend that similar coercive
measures, as were informed in
relation to Make-My-Trip, would be
initiated as against appellant .

Issue : Whether coercive action can
be taken without investigation or
following adjudication procedures?

Decision : There is no question of
any recovery of tax by coercive
means, unless the investigation
results into issuance of a SCN, an
opportunity  to the Petitioner to
resist the demand, adjudication
thereof by a reasoned order and
protective remedies provided such
as appeals. Coercive measures,
including effecting any arrest,
would arise only when investigation
has been completed and on
launching the prosecution .

Comment : Coercive action cannot
be taken wunless investigation has
been completed, demands have

been adjudicated and such orders
are up held in various levels of the
judicial process.

-CA Prakash N
-Vetted by CA Anil Bezwada
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Service TaNotifications

Notification No.22/ 2016 -ST dated 13.04.2016 &
Circular No0.192/ 02/ 2016 -Service Tax dated 13.04.2016

Exemptions in respect of various service provided by Government, Local authority etc. to
the business entity .

- For the detail analysis click here

Notification No0.23/ 2016 -ST dated 13.04.2016

Interest or any other consideration charged for deferred payment to Government etc.
shall be included in the value of Taxable service.

- For the detail analysis click here
Notification No.24/ 2016 -ST dated 13.04.2016

Point of Taxation in case of services provided to Government/ Local Authority etc.

- For the detail analysis click here
- Team Hiregange

Old Newsletter Team New Newsletter team

Hiregange Academy 12



http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.222016-ST-dated-13.04.2016]-&-[Circular-No.192022016-Service-Tax-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.232016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf
http://www.hiregangeacademy.com/notifications/Notification-No.242016-ST-dated-13.04.2016.pdf

Central ExciseArticles

Excise impact on jewellery

Background : In the union budget
it was announced that jewellery
excluding Silver jewellery other than
which studded with diamonds and
precious stones will be liable to
excise duty from 01.03.2016. In
order to bring the jewellery people
in tax bracket, government started
imposing excise duty on jewellery .
As per the basic understanding,

the liability to pay Central Excise
duty is on the person who
manufactures the goods
irrespective of whether he has
manufactured on his own or has
done to a principal on a job-work
basis but in the case of jewellery
sector, the person who gives
order to job worker to make
jewellery needs to pay the excise
duty on jewellery and not the job
worker/manufacturer However,
excise duty needs to be paid at the
time of removal from the place of
manufacture . Further, excise duty
shall not be payable on stock
available as on 01.03.2016 in show
room as the same was removed
from job worker place and excise
duty needs to be payable on
removal from the place of
manufactures However if the
showroom and the place of
manufacture is one and the same
then the stock as on 01.03.2016
suffers tax.

- Continued
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Rate of Duty : Rate of duty will be
1% on jewellery without CENVAT
Credit on Capital goods and Inputs .
However, CENVAT Credit can be
taken on Input services. Further,
With CENVAT Credit duty needs to
be paid at the rate of 12.5%. To
avail the Dbenefit of 1% than
jewellery must be manufactured out
of input and capital bought on
which excise duty has been paid .

For example : If a jeweller
purchase inputs of Rs.100 and
excise duty has been paid at 12.5%
which is Rs.12.5 and jewellery has
been manufactured and valued at
120 on the date of clearance from
place of manufacture and excise
duty has been charged at 12%
which is 15 than he needs to pay
the duty of Rs.2.5 (15-12.5) to the
credit of the central government or
he can pay Rs.1.2 without availing
cenvat credit and not required to
keep any document for credit .

Note :

If jeweller wish to pay duty at
12.5% after availing CENVAT Credit
on Input, Capital good, Input
Service, than Reversal of CENVAT
Credit under 6(3) of CENVAT Credit
Rules, 2004 may get applicable as

- Continued
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trading generally take place at the
jewellery business . Jeweller needs
to reverse the credit attributable to
trading of goods.

SSI Exemption

A'A  person, can  avail this
exemption when value of clearance
of manufactured goods of jeweller
is less than Rs.12 crores in
previous year then upto Rs.6 crores
in current year person is not
required to pay duty. However,
CENVAT Credit on inputs and
Capital Goods should not be availed
upto Rs. 6 Crores.

AWhen customer gives old gold and
wants to make jewelry out of it and
jeweler manufacturing the jewellery
out of the provided old gold, than
he (jewellery manufacturer) should
be treated as job worker and SSI
exemption will be available to
customer and not the job worker .

Valuation

If the workshop/ showroom is at
same then duty can be paid at the
time of sale to customer on the
Transaction Value, however if both
are not same than duty needs to be
paid when the jewellery has been
cleared from workshop to showroom
and needs to be calculated by
taking value prevailing at show
room on the day of clearance from
workshop .

- Continued
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Payment of duty :

Duty needs to be paid on or before
6th of the succeeding month, and in
case of month of march duty needs
to be paid on 31st march .

It will be difficult to calculate on the
duty on the day of 31st march as
the clearance would be there on
31lst march also. In that case
clearance could be stopped in last
hours of that day and can be
postponed to next day. However, if
that would not be possible than
duty can be calculated on
provisional basis and on actual
assessment on next day if it falls
short payment of duty then,
differential duty must be paid along
with interest at the rate of 15% p.a.

Registration

Every person who
manufactures, produces or holding
private show -room and gets
jewellery  manufactured on job
work -basis is required to get
registration under Central Excise.
Registration needs to be taken
within 30 days from the day when
liability arises. Registration may be
obtained by June 2016 as the
circular  issued in this regard.
Registration will be granted within 2
working days in case of jewellery
registration .

- Continued
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There shall not be physical visit for
giving the registration unlike any
other manufacturer

Records :

i If the jeweller wish to pay duty
at the rate of 1% than he needs to
maintain  daily stock account (i.e.
Production register) and CENVAT
Credit register of input service as
CENVAT Credit is eligible only on
input service for the jeweller who
wish to pay at 1%.

1 If the jeweller wish to pay duty
at the rate of 12.5% than he needs
to maintain in addition to above
records CENVAT Credit on Inputs &
Capital goods.

fJob work register needs to be
maintained for goods sent for job
work premises .

Return : Return must be filed by
jeweler in ER-8 in case he is paying
duty under 1% and ER-1 in case he
is paying duty @ 12.5%.

Effect of excise on jewellery

Generally in case of manufacturing

the manufacturer pay the duty
while removing the goods from
factory for sale and can recover the
same as excise duty from the
customer .

- Continued
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Whereas in case of jewellery sector
the showroom person who give
order to job-worker to make
jewellery, needs to pay the excise
duty at the time of removal but
cannot recover the same as excise
duty from customer as at 2nd point
of time it does not amount to
manufacture . However, the same
should be recovered as product cost
which means the credit cannot be
passed on and the same will be
borne by the purchaser of jewellery
from show room. The ultimate effect
will be end user paying more money
as cost of jewellery which will be
included on Cost of jewellery plus
excise duty plus Profit margin .

- Atul Rathod
- Vetted by CA Sudhir VS

Finance Bill, 2016 got
assent from President on
14 .05 .2016

Click on the below link to
read more :

http://www.taxindiaonline.com/R
C2/inside2.php3?filename=bnews
detail.php3&newsid=27008

15



http://www.taxindiaonline.com/RC2/inside2.php3?filename=bnews_detail.php3&newsid=27008
http://www.taxindiaonline.com/RC2/inside2.php3?filename=bnews_detail.php3&newsid=27008
http://www.taxindiaonline.com/RC2/inside2.php3?filename=bnews_detail.php3&newsid=27008

M/S LCL Logistix India Pvt Ltd.
Vs. UOI
2016 --TIOL --640- -HC--OL-CX
CE 0 Freight charges

Fact : Assessee is engaged in multi -
modal transport  operations, the
cost of freight charged from the
clients by the assessee and paid to
the transporters has to be excluded
in assessing the service tax. The
guantum of demand exceeds Rs.27
Crore and the assessee contended
that the appellate remedy was not
efficacious since the assessee had
to deposit in excess of 2 Crore
under Section 35F of the said Act
1944 .

Issue :  Whether freight charges
excluded from service tax
computation?

Decision : Held that there appears
to be some substance in the
peti t i assestiond.sSuch aspect
of the matter was not considered by
the concerned officer while
assessing the service tax due.
Accordingly matter set aside and
commissioner is requested to look
into and fresh order shall be issued
within 6 weeks. The petitioner will
be liable to pay cost assessed at
Rs.50,000/ - to the department if
fresh order, find whether the
liability exceeds Rs.20 Crore. If not
exceed, then no cost to be paid.

- Continued
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Comments : In budget 2016-17,
transportation of goods by an
aircraft or a vessel from a place
outside India up to the customs
station was exempt as per Negative
list. However the same had
proposed to be excluded from
negative list w.e.f 01.06.2016.
Please note, exemption for transport
of goods by aircraft provided under
entry no. 53 of 25/2012 ST as
amended by 09/ 2016 ST.

Alstom T&D (India) Ltd. &
Schneider Electric Infrastructure
Ltd. V. CCE
2016- -TIOL- -893- -CESTAT --MAD
CE o6 Exemption

Fact : The appellants  supplied
goods to Tata project for use in
Mega Power Project which was
exempted under Notification  No.
06/ 2006 CE dt.01.03.2006 .
Department denied exemption on
the contention that appellant only
provided support to Tata Projects
Ltd which was bidder to
international competitive bid .
Therefore  not eligible to get
exemption as appellant is not a
bidder to the international
competition bidding for the mega
power project .

Issue : The precise question raised
is whether the foods supplied

- Continued
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by the appellant to the international

competitive  bidder (Tata projects)
for sue on the Mega Power Project
executed by Coastal Gujarat Power
Ltd. (CGPL) are eligible for duty
exemption .

Decision : The notification in terms
of SI. No. 91 read with condition
No.19 therein grants excise
duty/customs duty exemption to
the goods meant for use in the

mega power project, and not to 6 any

p er s.oThi® simple interpretation

of law attributable to the mandate
of the notifications answers the
guestion framed, and there is no
necessity to go into further detail in
the absence of any contrary find by
Revenue that the appellant was not
the supplier of the goods. Decision
fortified by the Chennai High Court
ruling in the Caterpillar India case.

Comment : The exemption is end
use based exemption . It is not with
reference to manufacturer or the
buyer of the Goods. Therefore as
long as the goods are used for Mega
Power Project, such goods are
exempted from Excise Duty . We can
see this in line with deemed export
where manufacturer sends goods to
merchant  exporter who actually
exports . In this company, benefit is
transferred to manufacturer  also.
The same principle can be applied
here.

- Continued
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M/s Industrial Filter and Fabrics
Pvt Ltd. Vs. CCE
2016 --TIOL --864- -CESTAT- -DEL

Facts : Assessee is engaged in the
manufacture of dust collection bags
and filter bags liable to Central
Excise duty . These dust collection
bags are manufactured using cotton
and polyester fabric and also woven
glass fabrics. The dispute arose
regarding  classification of such
bags made from woven glass
fabrics . The department contended
that such items are classifiable
under tariff heading 70199090 and
not under tariff heading 59119090
and classification is relevant to
avail exemption under 29/2004 CE.
Denied exemption and imposed
equal penalty covering extended
period of limitation

Issue :  Whether classification is
correct?

Decision : Assessee have not
changed any factual details in any
their nature of raw material and
nature of final product . They had in
their assessment and clearance
documents mentioned classification
as was done for many years. In the
matter of Pultretaknik 2003 -TIOL -

46-SC-CX, merely claiming a
classification  under a particular
heading cannot be wilful

misstatement or a

- Continued
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suppression of facts. . Demand for
extended period is not sustainable
and penalty imposed is set aside.

Comments : When assessee has
bona-fide  belief, it does not
tantamount to willful misstatement
/ the suppression of facts.

M/s MIT Corporation, DMS
Corporation & Sri Subhas Lalwani
Vs. CCE ST
2016- -TIOL --877- -CESTAT- -ALL
CE 0 Manufacture

Facts : Both the appellant No0.1&2
were engaged in the manufacture of
DVD/VCD players, Home theatres
faling under Central Excise Tariff
Heading 85219020 and 85209090 .
The proprietor of both these units is
the daughters of Shri Subhush
Lalwani who is working as Vice-
President of the other appellant .
During audit, they stated that they
are engaged in the trading of
products received from Parwanoo .
As per records appellant are
importing DVD/ VCD players etc
from abroad in the name of both
appellant No. 1 & 2. The imported
goods were subject to process of
testing / quality control / fixing of
MRP sticker/repairing carried out
at Noida on the imported/warranty
period goods amounts to
manufacture under section 2(f)(iii)
of Central Excise Act, 1944

- Continued
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Issue ©  Whether above process
amounts to deem manufacture?

Decision : Activity undertaken by
the appellants were undertaken
only to fulfill statutory obligations
under other enactments . Imported
goods were already marketable . It is
settled law that the above said
processes on imported goods, which
are sold as such, do not amount to
manufacture .

Comments : This was settled in CC
& CE Vs. Textile Corporation .
Marathwada Ltd. 2008 -TIOL-242 -
SC-CX and CCE vs. Indian
Additives Ltd 2014 -TIOL-509-HC-
MAD -CX.

M/s Titan Industries v. CCE
2016 -TIOL -1003 -CESTAT -MAD
CE 0o Branded Jewellery

Fact : Appellant is manufacturer of
Jewellery and they were embossing
indelible marks "Q" and "I" on
jewellery manufactured

Issue : Whether said activity of
embossing amount to using brand
name to attract Central Excise
duty .

Decision : The Government has
clarified that excise duty is leviable

-Continue
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on articles of jewellery where brand
name or trade name is indelibly
affixed or embossed on the articles
of jewellery and duty is not leviable
on any jewellery which do not
themselves bear any marking of
trade name or brand name. The
appellants, in the present case,
embossed the mark or symbol or
letter "Q" and "I" on the jewellery
and it is in connection with sale of
goods indicating the goods belonged
to the appellant . In addition to
mark "Q" and "I", the appellant also
embossed the mark "AEI" and "AE"
which are marks to indicate
persons who manufactured the
jewellery . The very fact that the
goods bear the markings "Q" & "I"
which  were earlier cleared as
"Tanishg " and "Gold Plus" logo
clearly conforms to the definition of
brand name stipulated in Note 12
to Chapter 71 and Explanation to
the Notification 4/ 2005. Order
confirmed . The Appellant
manufactured and cleared branded
jewellery under their brand name
"Tanishg " & "GoldPlus " in the past
and all of a sudden decided not to
use the brand name/logo of
"Tanishg " and "GoldPlus " instead
they have started embossing mark
i.,e. "Q" and "I' and this act is
nothing but replacement of one logo
with  other mark on the same
product .

Comments As per Note 13 to
Chapter 71 affixing the trade name.

- Continued
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or brand name is deemed to be a
manufacture under Central Excise.
In budget 2016 -17, if the domestic
value of clearance has not crossed
12 crores (all goods manufactured

including silver Jewellery) crores in
the financial year 2015-16, for the
financial year 2016 -17, exemption
upto 6 crores of value of clearances
can be availed. The said exemption
based on value of clearance is not
available if manufacturer affixes the
brand name of another person.

-CA Prakash N
-Vetted by CA Anil Bezwada

Central Excise Rules

Circular No0.1025 / 13/ 2016 dated
22 .04 .2016

Sub-committee is formed to hear
the issues relating to the recent
imposition of excise duty on
jewellery - Committee shall issue its
report by May 21, 2016

- For detail analysis click here

Circular No. 1026 / 14/ 2016 -CX,
dated 23.04.2016

Extension of time-limit to jewelers
for registration and payment of
excise duty

- For detail analysis click here

- Team Hiregange
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M/s. Sports and Leisure Apparel
Ltd Vs. CCE, ST & Cum
2016 --TIOL --887 --CESTAT- -ALL
CC- Service at retail outlets

Facts :  The appellant is the
manufacturer of ready -made
garments and are paying duty
under Section 4A of the Central
Excise Act, 1944 under MRP basis.
The entire finished goods is made
through appel | aawh & setail
shops from where the goods are
sold to customers and no sales are
effected by assessee gate.

Issue : Whether assessee will be
eligible to Cenvat Credit of service
at their retail outlets from where
sales are effected?

Decisions : By virtue of Section
4(3)(c)(iii) of CEA place of removal in
case of assessee will be the retall
outlets from where goods are sold.
If deliveries are on FOR destination
basis then point of sale will be
treated as place of removal and
Cenvat Credit on input services will
be allowed on the expenditure till
the point of sale.

Comments : Credit of inputs
services can be availed if such
services are used by manufacturer,
whether directly or indirectly, in or
in relation to manufacture of final
products and clearance upto the
place of removal .

- Continued
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Commissioner v. Mundra Ports &
Special Economic Zone Ltd.
2016 (41) S.T.R. J306 (S.C.)
CC - Input Credit on Cement &
Steel

Fact : The appellants availed excise
duty credit on cement and steel
used for construction of Jetty which
iIs used for providing output service
of Port service/Cargo handling
service. The Cenvat Credit Rules
2004 were amended with effect
from  7.7.2009, this amended
definition  of restriction of input
credit of construction  service /
works contract would apply only to
the factory or manufacturer and
would not apply to the service
provider .

Issue : Whether credit on inputs
can be availed?

Decision : It is not disputed that
jetty was constructed and input
credit was claimed on cement and
steel - The definition of Rule 2(k)
was applicable and Explanation 2
did not provide that cement and
steel would not be eligible for input
credit . The appellant was entitled
for input credit and the decision of
the Division Bench of the Andhra
Pradesh High Court in Sai Sahmita
Storages (P) Limited -2011 TOIL
863 HC AP CX which squarely
applies to the facts of the case.
Amendment will have prospective
effect.
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Comments Rule 2 (k) has been
amended to exclude input on
construction activity for  both
service provider and manufacturer

Korten Pharmaceuticals Pvt Ltd
Vs. CCE
2016- -TIOL --811 --CESTAT --MUM
CE 0 Input service

Issue : Whether input service credit
on maintenance of Xerox machine
and of Cars is eligible?

Decision : Credit is admissible if
maintenance  of Xerox machine
installed in the factory and of Cars
registered under ¢ o mp a n yaine
are services used for the factories
activity which is related to the
business activity of the appellant .

Commissioner v. N.V. Advisory
Services Pvt. Ltd.

2016 (41) S.T.R. J115 (S.C))

Refund of unutilized CENVAT

Credit

Issue : Back office advisory services
provided in India to foreign based
clients whether treatable as export
of service and assessee entitled to
refund of unutilised Cenvat credit?

Decision : lIssue is no more res
integra as same has been decided
in case of Deolitte Tax Services
India Pvt. Ltd, wherein the said
service was held to be export of

- Continued
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service in the nature of BAS. In case
of remittance of money through a
Banker of Remitter located outside
India to a person in India, the
transaction relating to services
provided by Indian company
(counterpart) by way of delivering
money in India to the receiver of the
money is a service rendered to the
client located outside India, having
paid for the said services.
Adjudicating authority is directed to
grant refunds with interest .

Comments : When all the
conditions are satisfied credit
cannot be denied .

Emmes Metals Pvt Ltd. v. CCE
2016 -TIOL -999 -CESTAT -MUM
Credit on debit notes

Fact : Appellant has availed credit
on the strength of debit notes
issued by the service provider .
Department has denied the same.

Issue :  Whether credit can be
availed on debit notes?

Decision : It is clear that whatever
information is required in terms of
Rule 4A in the document, more or
less all the information is appearing
in the debit notes, therefore, the
debit notes can be accepted for
allowing Cenvat Credit .

- Continued

21




Tribunal has taken a consistent
view that Cenvat credit can be
allowed on the strength of debit
note if it contains the information
as required under Rule 4A of STR,
1994 .

Comments : Judgment of the Delhi
Bench in the case of Shree Cement
Ltd. v/s CCE, Jaipur -Il reported in
2013 (29) STR 77 (Tri.
Del.) Wherein the Ho n 6 @ribenal
heard similar matter and held that
substance is more important than a
format and mainly based on this
ground . Further it was upheld in
CCE Vs Saint Gobain Seva
Engineering India Ltd 2015-TIOL-
2789 -CESTAT-BANG. Rule 4A of
the Service Tax Rules, 1994 and
Rule 9 of the CENVAT Credit Rules,
2004 itself says invoice or bill or
Challan as the case may be. No
formats have been prescribed . As
long as the details specified under
Rule 4A is mentioned, it is sufficient
nomenclature is not relevant .

M/S Shivaji Hanumant Rao Hude
Vs CCE
2016 --TIOL --1085- -CESTAT- -MUM
CC -Service tax on Truck
operator

Fact :  Appellant is engaged in
delivery of food grains as per the
direction of the district  supply
officer / district collector, Latur ,
under public distribution system .
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Appellant is not charging any
service tax and also not issuing any
consignment notes, but submitting
bills in the forms prescribed by the
govt.

Issue : Whether the activity carried
out by the appellant is liable to
service tax under goods transport
service (GTA).

Decision : It was held that for
classifying a service under GTA the
primary condition is, the service
provider has to issue a consignment
note. In the instant case, service
provider is an individual person
engaged in delivering of food grains
as per the instruction of district
collector is not issuing any
consignment note to the service
receiver; submission of invoice
periodically cannot be treated as
issuance  of consignment note .
Service provided cannot be
classified under GTA  service;
Service tax is not payable on the
same.

Mascot Global Pvt Ltd. v. CCE
2016 -TIOL -1015 -CESTAT -MUM
Credit on Courier Bill of Entry

Facts ©:  CENVAT credit denied on
the ground that it was availed on
the basis of photocopies of courier
bill of entry .

- Continued
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Decision : CBEC vide Circular No.
56/ 95 prescribed the mechanism to
solve such issues arising due to
import by courier . Cenvat Credit is
as good as cash and allowing credit
on simple photocopies can be
misused . Original documents have
their sanctity and it is not a case
where there was no option available
to the appellant. CBEC had
prescribed the method which was
available to the appellant for
availing the said credit. Credit
rightly denied

Comments : Credit can be taken on
courier bill of entry under rule 9 of
CCR, 2004 (CCE Delhi I vs.
Interface Microsystems 2016 -TIOL -
34-Cestat -Del). However, this case
law denied credit on photocopy of
BOE. The CENVAT Credit Rules,
2004 had not prescribed as to
whether Credit shall be availed on
original copies or Photostat/Xerox

copies. It says only the documents
based on which the credit can be
availed . In the absence of legislative
prescription, availment of the Credit
based on the Xerox copies cannot
find fault . However it is always
better to get attestation
[certification by the jurisdictional

officer where the payment credited
consolidated fund of India .

M/s Kundan CarsPvtlLtd vs CCE
2016 -TIOL -1088 -CESTAT -MUM
CC 0 Reversal of Cenvat on
Trading
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Fact : Appellant is engaged in
providing authorized service
station, business auxiliary services,
servicing of motor vehicles &
trading activity of passenger cars.
Appellant  was availing  Cenvat
credit on various common input
services.

Issue : Whether proportionate
common credit to be reversed for
trading activity prior to
01.04.2011 7

Decision :  Prior to 01.04.2011
there is no provision or clarity to
treat trading activity as exempted
turnover, with effect from
01.04.2011 government inserted an
explanatory note under rule 2(e) of
Cenvat credit rules treating trading
activity as exempted turnover .
When there is any ambiguity or
doubt on any provisions and
subsequently clarified by the Govt.,
the amended provision cannot be
applied to older period unless the
amendment is with retrospective
effect. Cenvat credit availed on
common services is not required to
be reversed attributable  Trading
activity .

Comments : As the trading activity
5 specifically mentioned as
exempted service under Cenvat
credit rules, this decision may not
be applicable in the present law.
For the period prior to year 2011
also there are the conflicting
judgments given divergent views.
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M/s. Indago v.CST
2016 -TIOL -1020 -CESTAT -MUM
CC 0 Refund time barred

Facts : The appellant is engaged in 100 % export of service, they filed a refund claim on
8.5.2013 under Rule 5 of CCR, 2004 for the period April 2012 to June 2012. It was
rejected by the lower authority only on the ground of time bar, for the reason that the
FIRC was received on 13.4.2012 and from that date refund claim was filed after 1 year
on 8.5.2013, therefore it is time barred

Issue : Whether time bar to be considered from end of quarter or date of receipt of FIRC?

Decision : Refund of the appellant being filed within 1 year from the quarter ending April
2012 to June 2012 is within time limit ; hence they are entitled for the refund .

Comment : The time limit of one year have to be calculated from the end of relevant
guarter not from the beginning of the relevant quarter for the reason that for one
guarter only one application has to be filed.

-CA Prakash N
-Vetted by CA Anil Bezwada

Cenvat CreditNotifications

Notification = No0.23/ 2016 -CE-(NT)-dated 01 .04 .2016
Anomaly in reversal under rule 6(3) of the CENVAT credit rules is fixed

- For detail analysis click here

Notification  No.24/ 2016 -CE-(NT)-dated 01 .04 .2016
Logical amendments in respect of services provided by the Government etc. by
way of assignment of right to use any natural resource

- For detail analysis click here

Notification  No.24/ 2016 -CE-(NT)-dated 01 .04 .2016
Proportionate reversal of CENVAT credit is not required if the input/ input
services are not used for the activity that isnot ad Ser vi ced

- For detail analysis click here

-Team Hiregange
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Introduction of definition of 6 e
commer smeFOP 2015 -2020

A Vide Notification No.02/ 2015 -
2020 the Central Government has

inserted definition for 6-ec o mmer c e

in Chapter 09 of the Foreign Trade
Policy (2015 -2020) as under :

A 0 € commerce means buying and

seling of goods and services,
including digital products,

conducted over digital and
electronic network . For the

purposes of Merchandise Export
from India Scheme (MEIS) e
commerce shall mean the export of
goods hosted on the website
accessible through the internet to a
purchaser . While the dispatch of
goods shall be made through
courier or the postal mode as
specified under MEIS, payment for
goods purchased from e- commerce
plat form shall be done through
international debit/credit cards and
as per the Reserve Bank of India
Circular (RBI/ 2015-16/185) [A.P
(DIR series) circular No 16 dated
September 24, 2015 as amended
from time tot i me 6

Changes w.r.t Status Holder (vide

Notification 04/ 2015 -2020 dated
29.04 .2016 )
Existing Paragraph  3.20(b) of
FTP 2015 -20:
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AAIl exporters of goods, services
and technology having an import -
export code (IEC) number shall be
eligible for recognition as a status
holder . Status recognition depends
upon  export performance . An
applicant shall be categorized as
status holder upon achieving export
performance during current and
previous two financial years, as
indicated in paragraph 3.21 of
Foreign Trade Policy. The export
performance will be counted on the
basis of FOB value of export
earnings in free foreign exchange .

Amended Paragraph
FTP 2015 -20

3.20 (b) of

Aall exporters of goods, services and
technology having an import -export
code (IEC) number shall be eligible
for recognition as a status holder .
Status recognition will depend on
export performance . An applicant
shall be categorized as status
holder on achieving export
performance during the current and
previous three financial years (for
Gems& Jewellery Sector the
performance during the current and
previous two financial years shall
be considered for recognition as
status holder) as indicated in
paragraph 3.21 of Foreign Trade
Policy. The export performance will
be counted on the basis of FOB of
export earning in free foreign
exchange .

- Nagendra Hegde
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GST Corner

GST pushed beyond 2017 ?

A The Constitution Amendment Bill
needed to roll out GST may not
feature in the remaining part of the
current session of Rajya Sabha.
Question arises whether this would
postpone the GST beyond April
2017 ?

A Further, some experts in the
Government feel that the proposed
GST is oundesi r singd eid
contains a list of products for which
States can go for higher rate than
standard rate. This would breach
the foundation of GST, which
proposes uniform and fewer rates

Comment : Industry  which was
hoping for GST implementation

in 2016 may have to wait till
2020 as implementation in 2018
may not be preferred considering
elections

Impact of GST for handset
makers o) favourable or
unfavourable?

A Foreign mobile handset makers
have established their assembling
and

A Manufacturing units  in  India
replying on various indirect tax
concessions given by Central and
State Government .

Hiregange Academy

A Would the concessions remain
under GST??

A Being destination based tax, it
may not be possible for the States
to grant VAT concessions, unlike
today .

A Industry expects clarity on GST
roll -out timeline and tax structure
so as to amend business plans, as
necessary .

Moving towards GST by levying
excise duty on jewellery

AThe Finance Minister declared
that it is not longer possible to keep
a luxury item like gold, out of the
ambit of tax.

Alt was made clear that the
imposition of 1% tax on jewellery is
the first step towards GST.

A Further, the Finance Minister
said that when common
consumption items pay excise duty,
gold jewellery cannot be exempted .

-Ramya C
-Vetted By CA Madhukar N Hiregange
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Standards on Auditing, 520

Impact of Auditing Standards on
Indirect taxes
SA-520 - Analytical Procedures

A This Standard on Auditing deals
with the au di t use Ofsanalytical

procedures as substantive
procedures, and as procedures near
the end of the audit that assist the
auditor when forming an overall
conclusion on the financial
statements .

A Analytical procedure means
evaluations of financial information
through analysis of  plausible

relationships among both financial
and non -financial data.

A The auditor should  obtain
relevant and reliable audit evidence
when using substantive analytical
procedures .

A The audi t cobjdctere is to
design and perform analytical
procedures near the end of the
audit that assist the auditor when
forming an overall conclusion as to
whether the financial statements
are consistent with the audi t
understanding of the entity .

Example : XYZ co. appoints IDT
auditors for audit . The auditor may
inquire of management as to the

availability and reliability of
information needed to apply
substantive analytical procedures,

- Continued
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r

and the results of any such
analytical procedures performed by
the entity . It may be effective to use
analytical data prepared by
management, provided the auditor
is satisfied that such data is
properly prepared .

Link O Accounting standard 6

AAS 6 & Depreciation Accounting -
Analytical procedures include the
consideration of comparisons of the

o

ent i tfinadcwl information  with
anticipated results of the entity,
such as an estimation of
depreciation .

Going Forward :-

Hiregange Academy moving
ahead, wish to skill in areas
beyond Indirect Taxes. Therefore

request the readers to suggest for
further areas of training, which
can be provided by Hiregange
Academy, like:
AoOffice Communication
ATraining in Tally
ACompany Law
ACorporate tax/TDS
under Income Tax Act.
AAny other ( please specify)

compliance

For any other area of training and
for further suggestions, please
send your feedback to
opi@hiregangeacademy .com.
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Standards on Auditing 530

SA 530 - Audit Sampling

A This Standard on Auditing applies
when the auditor has decided to
use audit sampling in performing
audit procedures . It deals with the
audi tuse @ statistical and non -
statistical sampling when designing
and selecting the audit sample,
performing tests of controls and
tests of details, and evaluating the
results from the sample .

A The objective of the auditor when
using audit sampling is to provide a
reasonable basis for the auditor to
draw conclusions about the
population from which the sample
is selected.

A When designing an audit sample,
the a u di t consi@esation includes
the specific purpose to be achieved
and the combination of audit
procedures that is likely to best
achieve that purpose . Consideration
of the nature of the audit evidence
sought and possible deviation or
misstatement  conditions or other
characteristics relating to that audit
evidence will assist the auditor in
defining what constitutes a
deviation or misstatement and what
population to use for sampling .

Example : ABC co. has appointed
IDT auditors for audit .

- Continued
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The auditor will determine a
sample size sufficient to reduce
sampling risk to an acceptably low
level. The auditor will select items
for the sample in such a way that
each  sampling unit in  the
population has a chance of
selection .

Link - Accounting standard 2
Valuation of inventories o}
verification of stock on sample basis

- SA 320 - Materiality in
Planning and Performing an Audit

- SA 330 - Provides
guidance when deviations  from
controls upon which the auditor
intends to rely are detected .

-Pankaj Gogoi
-Vetted by CA Mahadev R

Live as if you were to
die tomorrow; learn
as if you were to live
forever.

- Mahatma Gandhi
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Accounting Standard 14

Impact of Accounting  Standards
in relation to indirect taxes

Accounting for Amalgamations
AS-14

A This standard deals with the
accounting for amalgamations and
treatment of any resultant goodwill
or reserves.

A An amalgamation may be either
in nature of merger or in nature of
purchase .

Goodwill arising out of
amalgamation  shall be amortized
over its useful life.

ARule 10 of the Cenvat credit
rules, which facilitate transfer of
Cenvat credit from the person
transferring the business by way of
transfer, sale, merger, lease or
amalgamation to the transferee .

A The CENVAT credit in respect of
inputs and capital goods would be
allowed to be transferred only if the
said inputs and capital goods are
also transferred to the new entity
and accounted properly for to the
satisfaction of appropriate
authority .

Since there is no removal of
finished goods, One can take a
stand that no duty is payable for
change in the ownership of finished
goods.

Services by way of transfer of a
going concern, as a whole or an
independent part thereof exempted
from service tax vide entry 37 of
mega exemption notification

- Continued

Example : The transferor company
IS having unutilized credit
amounting to Rs.2,00,000/- in the
books of accounts .

The transferor company IS
transferring the inputs and capital
goods on which credit availed
amounting to Rs.1,50,000/ -, then
the transferor company can transfer
full credit of Rs.2,00,000/ - subject
to proper accounting and
satisfaction of conditions .

Link ¢ SA 200 - It is the duty of the
auditor to check if all the
Accounting Standards have been
complied with .

SA 250 - Non compliance of
any AS should be highlighted and
brought to the notice of the
management/board

SA 570 - Auditors respon
sibility to identify and disclose the
uncertainty about the
ability to continue as going concern .

AS 1 - Disclosures should
be made in the financial statement
whenever going concern is affected .

AS 4 - When the
amalgamation is effected after
balance sheet date but before
issuance of financial statements,
disclosure  should be made in
financial statements as per AS 4.

Hiregange Academy 29
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Accounting Standard 15

Employee benefits AS-15

A Employee benefits are all forms of
consideration given in exchange of
services rendered by employees.

A Employee benefits include short
term employee benefits, long term
employee  benefits, post term
employee benefits and termination
benefits .

A The Standard requires an
enterprise to recognize:

(a) a liability when an employee has
provided service in exchange for
employee benefits to be paid in the
future ; and

(b) an expense when the enterprise
consumes the economic benefit
arising from service provided by an
employee in exchange for employee
benefits .

A Employee includes whole time
director and other management
personnel .

A Services provided by employee to
employer in course of employment
shall not be considered as service
under Sec 65B(44) as it s
specifically excluded from the
definiton of0 ser vi ced

A Service provided by director of the
company to the company under a
capacity other than employee for a
consideration shall be treated as
taxable service and liable to service
tax. However the service tax shall
be paid by the service recipient
(company) under Reverse Charge
Mechanism .

- Continued
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A There is no clarity on the
applicability of service tax on the
amounts received from the
employee by the employer like
notice period recovery, concessional
rent etc.

A Entities need to examine the
applicability of service tax on the
reimbursement  of employee cost,
transfer of employees to group
companies, joint employment etc.

Example : The company is paying
Rs.75000 / - for the service provided
by the director of the company . The
company is liable to pay ST @14.5%
on Rs.75000 / -

Link ¢ SA 200 - It is the duty of the
auditor to check if all the
Accounting Standards have been
complied with .

SA 250 - Non compliance of
any AS should be highlighted and
brought to the notice of the
management/board

AS 1 - Disclosures should
be made in the financial statement
whenever going concern is affected .

-Nirupa N
-Vetted by CA Rajesh Maddi
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Gems from audit

Common Errors 08 Cenvat Credit (3) Transfer of capital goods
without depreciation : In case
Part 1 transfer ~ of capital goods by

organisations, the common mistake
found was that the transfer of

Understanding the concept of Cenvat credit on full value without
Cenvat credit by management in considering the aspect of
business/trade & industry is very depreciation on such transferred
important aspect. It is one of the capital goods.
areas where the business
organisations can reduce their cash (4) Non availment of Cenvat
flows by optimising the Cenvat credit on leased goods: It is a
credits . On the other hand, it is also commonly found error by
one of most disputed area under organisations that the companies
indirect taxation . Maximisation  of would have missed availing Cenvat
Cenvat credit should be done within credit benefit on capital goods
four corners of law. Following are which are leased from leasing
few of the common errors which are companies/Non  banking financial
observed in case of most of the institutions
assessee:

(5) 50% availment of SAD:
(1) Availing 100 % Cenvat credit credit © its frequent mistake of
on capital goods: It is a common availing 50% Cenvat credit of SAD
error . Categorisation ~ of capital amount in case of Import purchases
goods based on the definition of whereas, the same shall be eligible
capital goods as per Cenvat credit 100 % for availing as Cenvat credit .
rules 2004 is important . It may be
noted that the capital goods for (6) Availment of SAD by Service
accounting  purpose and Cenvat Providers : its observed in most of
credit purpose are not same always . the service industry that, SAD

availed as Cenvat credit and utilized
(2)Considering  inputs as capital for payment of service tax. However,
goods: Wrong categorisation  of SAD credit shall not be eligible for
inputs and capital goods could lead Cenvat credit for service providers .

to excess credit or short availment
of credit. It is commonly observed
that the assessee fails to categorise

the goods properly . -Venkatanarayana GM

_ -Vetted by CA Mahadev R
- Continued

Hiregange Academy 31




Gems from audit

Need for preventive Indirect tax Audits for IT/ITES sector

Sof t whas déen the soft target of multiplicity of indirect taxes
including Excise duty, VAT, Service tax and Customs . Almost all major indirect
taxes apply to this industry and this has created more confusion, more litigation
and ultimately more revenue in the government coffers. Collecting of taxes by
government is no harm, it is indeed the constitutional right of the government to
levy and collect taxes. However, the recourse adopted by central and state
governments by collecting the multiple taxes on the same transactions
illegitimately, without the constitutional authority is a matter of great concern in
the software industry . Since it is an indirect tax, and as the burden of tax is
borne by the ultimate consumer, the software companies have in turn adopted a
practice of collecting multiple taxes illegitimately from its customers to safeguard
itself from the litigations . The complex transactions and the draconian tax laws
have encouraged the entire industry in resorting to unconstitutional collection of
taxes. Hence one time health checks, rest assures the management of its indirect
taxes exposure for a considerable period of time.

-Click here to read more
-CA Ravi Kumar Somani

1. Observations of the candidates on the question papers of CA
examinations -May, 2016

It is hereby informed that candidates can bring to the notice of the
Examination Department, their observations, if any, on the question papers
relating to CA Examinations being held in May 2016, by e-malil
at examfeedback@icai .in or by way of a letter, sent by Speed Post, at the
following address, so as to reach us latest by 31st May 2016 .

2. Free Online Coaching by ICAI for Students - Click here to know more

details ..
https ://www .linkedin .com/pulse/free -online -coaching -icai -madhukar -

hiregange?trk=mp -reader -card

3. With/ After B.com - Chartered Accountancy - A good Option 0 Click here
to know more details ...
https ://www .linkedin .com/pulse/after -bcom -chartered -accountancy -good-
option -madhukar -hiregange?trk=mp -reader -card
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