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Introduction on Duty Drawback:  

As per the internationally accepted principle, the 

intention of any Government is not to export the 

taxes, but to export only the goods. Hence, in India, 

there is no tax /  duty on export of majority of goods 

under the provisions of Customs, Central Excise and 

also under Sales Tax.  In addition to the exemption 

from Duty payment under different tax statutes on 

the goods being exported, various schemes are 

framed by the Central Government to nullify or 

remove the tax elements which were paid on 

different inputs and input services used for 

manufacturing the goods being exported. Also in 

cases where the goods imported are re-exported, 

duty paid at the time of import is to be refunded. This 

would reduce the cost of the goods being exported 

and becomes competitive in the International Market 

and bring Foreign Exchange in to the Country. One of 

such schemes provided to the Exporter is ‘Duty 

5ǊŀǿōŀŎƪΩ.  

As mentioned above, Duty Drawback is a benefit 

provided by the Central Government for the 

Exporters. Duty Drawback is governed by section 74 

and section 75 of the Customs Act, 1962.  Duty 

Drawback would be provided by way of following.  

a) Drawback of Duty paid on Import of Goods which 

are re-exported as such:  

Section 74 of the Customs Act deals with drawback by 

way of refund of Duty paid on the Import of goods 

which is re-exported as such afterwards. Under this 

section, the exporter can get Duty Drawback up to 

98% (or less as per the period of usage in India) of 

Duty paid on the Import of Goods subject to 

satisfaction of conditions provided under the Rules 

provided under Re-Export of Imported Goods 

 
Reduction in Duty Drawback rates   -   Impact on Manufacturers 

(Drawback of Customs Duties) Rules, 1995.    

b) Drawback of duties and taxes paid on goods and 

services which are used in manufacturing and 

exported: 

Section 75 of Customs Act, 1962, deals with Drawback 

on imported materials which are used in the 

manufacture of goods which are exported. 

Accordingly, the Customs, Central Excise Duties and 

Service Tax Drawback Rules, 1995 are framed to 

provide the conditions and procedures for availing 

Duty Drawback facility to the manufacturers who will 

Export the goods.  As per the said Rules, the Drawback 

would be available under the following types.  

i. All Industry Rate:  The Central Government would 

determine the rates /  amount of Duty Drawback on 

the Export of Goods. For this, the CBEC would issue 

the notification for notifying the rate /  amount of 

Duty Drawback for Export of Goods. Majority of the 

goods which are exported are covered under this 

section. The Central Government has fixed All Industry 

Rate vide notification no.92/2012 Customs (NT) which 

is valid for the period 4th October onwards. 

ii. Brand Rates:  If the drawback rate/amount is not 

fixed for the product being exported as mentioned 

above, then the manufacturer can apply to the 

Commissioner of Central Excise for determination of 

the rate/amount of Duty drawback by providing the 

relevant facts.     

iii.Special Brand Rate: If the manufacturer or Exporter 

finds the amount of duty drawback determined in (i)  

above, is less than 80% of the actual duties and taxes 

paid on inputs and input services, exporter can make 

an application in writing to the Commissioner of 

Central Excise  or 
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Customs, for determination of the special brand rate 

of drawback by stating the relevant facts.   

Effect of Rupee Depreciation:  

At the time of issuing notification no.92/2012 

Customs (NT), the Indian Rupee was approximately 

Rs.50 against the US $. In 2013, the Rupee 

depreciated pathetically and declined by 13% and on 

28th August 2013, it was all time low of Rs.68.82. The 

decrease in rupee value may be due to the following 

reasons. 

a) Increase in Price and Import quantity of Crude Oil 

b) High Inflation in the Indian Economy 

c) Volatility in the Indian Equity Market  

d) Poor Current account deficit 

e) Good performance of dollar with respect to other 

currencies 

The Drawback rate was fixed by the Central 

Government for Export of Goods on the Indian Rupees 

which would be realized on Export of Goods. As the 

Rupee value depreciated in 2013, there has been 

increase in Rupee value of realization of the Export 

proceeds to the Exporters. However, inflow of Foreign 

Exchange to the Government of India was remaining 

the same.  Due to this & considering only the Export 

realization ignoring the high duty payment on Import 

of Goods, the Central Government felt the rate /  

amount of Duty Drawback to be reduced to give 

effect of Rupee depreciation.  

Accordingly, the drawback refund provided by the 

Central Government started to increase. The CBEC is 

said to have observed that in the first quarter of the 

financial year 2013-2014, drawback refunds have 

been increased by 47% compared to the last year.  

This matter has been discussed in the All India 

Conference of Chief Commissioners  

and Director General. 

Accordingly, the IƻƴΩōƭŜ Finance Minister has 

directed the CBEC to revise the Drawback rates 

considering the depreciating value of Rupee 

Notification for revision of rates:  

Considering the directions of the Finance Minister, 

CBEC has issued Notification no. 98/2013 Cus (NT) 

in suppression of Notification No. 92 /  2012 - 

Customs (N.T.) to reduce the Duty drawback rates 

/  amount by publishing the revised All India 

Drawback rates which is effective from 

21.09.2013.  As per the new All India Drawback 

Rates, there has been a reduction of 25% to 30 % 

(on an average) in the Drawback rates /  

amounts.  However, there has been a increase in 

Duty Drawback rates for Silk Garments, Fabrics 

and yarn, gold and silver jewelry, and also bought 

milks products under the Duty Drawback facility.  

Impact of reduction of Duty Drawback rates for 

the manufacturer:  

For the financial year 2013-2014 as of now, there 

has been a reduction in the Export turnover of 

many sections by 4% to 5% including Engineering 

and Electronic sector. By reduction of Duty 

Drawback rates, it would hit the manufacturers by 

increasing the Cost of Manufacturing of goods and 

reduction of Net Profit. Further, the 

manufacturers has already entered contract for 

next 6 to 8 months at a particular rate considering 

the existing drawback rates. This shocking 

reduction in drawback rates made applicable from 

the date of notification without intimating earlier, 

would hit the planning made by the Exporters and 

would result in decreasing in profits.   
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Factors not considered by the FM / CBEC while 

reducing the Drawback Rates:  

The directions of FM / CBEC have not considered the 

following factors while revising the Duty Drawback 

Rates.  

a)The increase in Import Cost of material on Import 

of Goods due to rupee deprecation;  

b)The increase in Custom Duty amount payable at the 

time of Import due to increase in transaction value of 

the Imported Item; 

c) The Extra gain in Rupee earned on Export 

proceedings, would be off set against extra payment 

made for the Import of Goods as well as Custom Duty 

payment;  

d)The depreciation of Rupee has not provide 

substantial benefit /  increase in earnings to the 

Exporter and this event is only a revenue neutral 

transaction; 

e) Increase in Cost of Petrol and Diesel in the domestic 

market; 

f) Increase in inflation in the Country and increase of 

prices of the Inputs; 

g) Impact of Service Tax law based negative Cost and 

increase of Overheads cost to the manufacturers; 

h) Increase in revenue to the Government by way of 

Increase in revenue of Service Tax and also of 

Customs (Import Duty due to appreciation of Rupee); 

If the above factors, are considered in a true 

perspective, in view of the paper writers, there would 

not have been a requirement of reduction in Duty 

Drawback rates and would have not given any undue 

benefits to the Exporters. It is relevant note here in 

the meeting held on July 17-18, 2013, the Finance 

Minister has 

congratulated the officers achieving the revised 

revenue target of Duties under Indirect Tax  in 

the financial year 2012-2013 and also stressed on 

a point of Import Duty would be increase due to 

depreciation of Rupee. (The complete details of 

the minutes of the meeting can be viewed at 

http:// www.cbec.gov.in/deptt_offcr/minutes_CCD

G-conf2013.htm 

 

Conclusion: 

From the above reading of the extracts of the 

minutes of the meeting, it is clear that the Central 

Government has considered only the increase in 

Duty Drawback refund flow to the Customer and 

not considered the increase in Cost of Imports and 

also Import Duty even though the same was 

discussed in the said meeting. The action of  

government in view of the paper writer seems to 

be not a good sign for the Exporter as it takes 

action only for the increasing revenue to the 

Government and not considered the various other 

factors which are having adverse impact on the 

Exporters in the manufacturing sector. Further, 

several Export councils expressed disappointment 

on the action taken by the Government in this 

regard which would be having direct impact on 

the Exporter.  Now the Exports Council requires to 

made representation to the Central Government 

in this regard to reduce the impact of this.  

 

-CA Sriharsha K M 
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As in any other service, the revenue and the builders were having different view as to applicability on service tax 

on the construction services w.r.t advances received towards sale of flats to the prospective buyers. This has led to 

litigation in the various forums involving crores of rupees as service tax. In order to clarify the issue, Board has 

issued a first clarification by way of circular during 2009 and later on an explanation was added to the definition of 

construction services to cover builders under service tax net followed by circular No.151/2/2012 dated 

10.02.2012. Therefore, in this article we have tried to give clarity on few important issues/aspects that are dealt by 

the builder in the industry.  
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Developer/Builder – Issues  under Service Tax  

    BUILDER/PROMOTER/DEVELOPER 

Meaning - Person who floats the scheme for buying/construction of flats 

Period before 01.07.2010 

Period Between 01.07.2010 to 
01.07.2012 Period after 01.07.2012 

There is no Charging 
Section/provision to 
cover the said activity 

Explanation was inserted in 
Finance Act 2010, to the 
definition of construction 
services 65(105)(zzzh) and 
65(105)(zzq)  to say that the 
activity is άŘŜŜƳŜŘ serviceέ 

Charging Section/ 
Provision ς Section 66E 
was inserted to say άŀ 
complex or building 
intended for sale to a 
buyer, wholly or ǇŀǊǘƭȅέ  

Supportings ς  

Circular 108/2/2009 ST 
dated 29.01.2009. 

Circular No.151/2/2012 ς 
ST dated 10.02.2012 

Magus Construction Pvt 
Ltd Vs. UOI 2008-TIOL-
321-HC-GUW-ST. 

Supporting/legal backup ς 
Circular 108 of 2009 and 151 of 
2012. 

Exclusion: entire 
consideration is received 
after issuance of 
completion certificate by 
the competent authority  

Exclusion: in cases for which no 
sum is received from or on 
behalf of the prospective buyer 
by the builder or the person 
authorized by the builder before 
grant of completion certificate 
by the authority competent to 
issue such certificate under any 
law for the time being in force. 
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Few important issues: 

1. From when is the builder liable to pay service tax? 

Comment: Builder could be liable to service tax by 

virtue of explanation inserted w.e.f 01.07.2010 as 

deemed service, vide Notification No.24/2010 dated 

22.06.2010.  

Extract of the Explanation τ άCƻǊ the purposes of this 

sub-clause, the construction of a new building which is 

intended for sale, wholly or partly, by a builder or any 

person authorised by the builder before, during or 

after construction (except in cases for which no sum is 

received from or on behalf of the prospective buyer by 

the builder or the person authorised by the builder 

before grant of completion certificate by the authority 

competent to issue such certificate under any law for 

the time being in force) shall be deemed to be service 

provided by the builder to the buyerέ. 

2. Is there any exemption/relief available to the 

builder?  

Comment: Yes, if the builder has not received any 

sum/consideration from the buyer before grant of 

completion of certificate by the competent authority. 

The twin conditions have to be satisfied.  

3.Whether builder needs to discharge service tax on 

the flats given to the landowner? 

Comment:  Yes, however as explained above, if 

completed flats were given to the landowner as 

immovable property after receipt of completion 

certificate, it is covered under the exception part of 

the explanation and hence no service tax requires to 

be paid.  

4. Whether development rights received liable to 

service tax? If so when? 

Comment: As per Circular No.151/2/2012 S.T dated 

10.02.2012, even the development rights received by 

the developer is liable to service tax. Service tax is 

payable at the time when the possession or right in 

the property of the said flats are transferred to the 

land owner by entering into a conveyance deed or 

similar instrument (e.g.. allotment letter). 

However, the explanation as referred above, merely 

speaks about the flats given to the buyer as deemed 

service, hence the clarification given in the said 

circular No.151/2/2012 is travelling outside the 

boundaries of statutory provisions. Therefore the 

validity of the circular can be questioned. Assuming it 

to be liable, the clarification was brought only on 

10.02.2012, and hence there cannot be liability on the 

receipt of development rights for the older period. To 

support this view we can rely on the Apex court 

decision in case of ά{ǳŎƘƛǘǊŀ Components Ltd Vs. CCE 

2007-TIOL-09-SC-CX. 

 Further, for the period after 01.07.2012, as there is 

no specific exclusion in the new service tax regime, 

service tax is requires to be paid even on the land 

development rights received.  

5. What is the option available to the builder if he has 

is not paid service tax till  now? 

Comment: As we are aware, the Finance Act, 2013 

has brought out the voluntary compliance 

encouragement scheme to pay the service tax without 

interest and penalty. This tool can be used to clear the 

liability w.e.f 01.07.2010 till December 2012. 

6. Whether service tax is required to be paid on value 

of land? 

Comment: No, as the service tax is required to be paid 

only on the value of services and not on immovable 

property. However if the value is not ascertainable  
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assessee can avail the abatement under Notification 

No.26/2012 dated 20.06.2012 (i.e. for the flats having 

carpet area is less than 2000 sft and amount charged 

is less than one crore rupees, the abatement is 75%. 

In other cases, 70%). 

 

7. What if the builder has received show cause notice 

for the period invoking extended period of limitation 

say 2008-09 onwards?  

Comment: Assessee can contest the issue as there 

was no liability on the builders till  01.07.2010. The 

entire industry was under the confusion as supported 

by various decisions and circulars and the recent 

clarification was issued only on 10.02.2012. Hence 

there are strong points to plead on limitation and 

waiver of penalties.   

 

Conclusion:  

The form of agreement and contents of the same may 

also have to be considered while such issues are 

finally decided on. Though the clarifications were 

issued from time to time to avoid litigation, the 

department has failed to cover various models of 

transactions that were prevailing in the industry 

across India. Post 01.07.2012, the provisions were 

made to cover all types of varying practices by using 

the word ΨŀŎǘƛǾƛǘȅΩ in the definition of service and 

excluding mere transfer of title in immovable 

property.  

- Somshekar 

 

Developer/Builder – Issues  under 
Service Tax- Cont.…… 

This article intends to give a perception about 

contracts and their power in the world of business. 

The Indian Contract Act, 1872 (hereinafter called the 

Act) is considered to be the mother of all business 

laws. All the agreements in the business arena are 

based on this Act. 

In any transaction, the facts are the hero based on 

which some planning can be made. A contract/ 

agreement substantiate the facts and bring them 

out clearly. Thus the way a contract is drafted is very 

important. The Contract Act is one of the oldest and 

among the most beautiful pieces of legislature. 

As per Section 2(h) of the Act, άŀƴ agreement 

enforceable by law is a contract.έ The essentials of a 

contract are an offer, an acceptance, valid 

consideration, free consent, legal obligation.  

A contract is the base for the strong and long term 

relation between business concerns. This could be 

oral or written. However, usually the terms are 

drafted in writing to bring in clarity and certainty in 

the understanding of the contracting parties.  

Coming to the taxation aspects, the way a contract is 

drafted is of utmost importance in deciding whether 

a levy under Central Excise, VAT or Service Tax is 

attracted. While Central Excise is on the aspect of 

manufacture, VAT is on the aspect of sale of goods 

and Service tax is a levy on the aspect of provision of 

service.  

[ŜǘΩǎ understand how the drafting of contract would 

enable in deciding the levy of tax with an example. 

ά!έ is a manufacturer. ά.έ does some labour work to 

A. Is B a manpower supplier or job worker? This 

depends on the terms of the contract and the 

surrounding circumstances.  

Ψ.Ω is a man power supplier, if  

Whether  methodology of contracting 
would aid service tax planning? 

“ He is able who thinks he  is able” 

- Buddha 
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a. B is a manpower recruitment or supply agent and 

b. the control and supervision of the labour supplied 

by Ψ.Ω is with Ψ!Ω.  

However, the contract could be a contract of job 

work if the terms of the contract  

a. are for the job and the process to be performed 

and 

b. the labour is under the control and supervision of 

Ψ.Ω.  

If the contract is structured in a way that it is a 

manpower supply contract, then service tax is 

chargeable, either on normal basis or joint charge 

basis. 

If the contract is structured in a way that it is a job 

work contract, then  

a. the job worker need not have to charge service 

tax if the transaction amounts to manufacture. 

(Negative list) 

b. the job worker need not have to pay excise duty, 

if the principal manufacturer gives a declaration that 

the excise duty would be discharged by him. (Mega 

Exemption Notification No. 25/2012-ST)  

This is a very small example of how structuring a 

contract can aid tax planning. If we dig deeper into 

this topic, we can come up with many more practical 

aspects in our day-to-day lives and structure our 

transactions in the best possible way.  

- CA Dhanashree Prabhu 

Whether  methodology of contracting 
would aid service tax planning?-Contd. 

M/s Larsen & Toubro Ltd Vs State of 
Karnataka -  Case Analysis 

Supreme Court in LARSEN & TOUBRO LIMITED & 

ANRVs STATE OF KARNATAKA & ANR - 2008-TIOL-

186-SC-CT  had doubted the correctness of the 

judgment of Raheja Development Corporation Vs. 

State of Karnataka reported in 2005-TIOL-77-SC-CT 

and felt the decision needs re-consideration by a 

larger Bench. 

The Court referred to Para 20 of the judgment in 

Raheja Development's case:  

"Thus the appellants are undertaking to build as 

developers for the prospective purchaser. Such 

construction /development is to be on payment of a 

price in various installments set out in the agreement. 

As the appellants are not the owners they claim a 

"lien" on the property. Of course, under clause 7 they 

have right to terminate the agreement and to dispose 

of the unit if a breach is committed by the purchaser. 

However, merely having such a clause does not mean 

that the agreement ceases to be a works contract 

within the meaning of the terms in the said Act. All 

that this means is that if there is a termination and 

that particular unit is not resold but retained by the 

appellants, there would be no works contract to that 

extent. But so long as there is no termination the 

construction is for and on behalf of the purchaser. 

Therefore, it remains a works contract within the 

meaning of the term as defined under the said Act. It 

must be clarified that if the agreement is entered into 

after the flat or unit is already constructed, then there 

would be no works contract. But so long as the 

agreement is entered into before the construction is 

complete it would be a works contract." 

                                                                                              

The Court observed,  

(For private circulation to clients of Hiregange & Associates and Chartered Accountants only) 
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The point which required examination was whether 

the ratio of the judgment of the Division Bench in 

the case of Raheja Development Corporation (supra) 

as enunciated in Para 20, is correct. 

Facts of Case of M/s  Raheja Development 

Corporation 

1. Raheja Development carried on the business of 

real estate development and allied contracts;  

2.Raheja Development entered into development 

agreements with the owners of land;  

3. Raheja Development entered into agreements of 

sale with intended purchasers. The agreements 

provided that on completion of the construction, the 

residential apartments or the commercial complexes 

would be handed over to the purchasers who would 

get an undivided interest in the land.  

4. The owners of the land would then transfer the 

ownership directly to the society formed under the 

Karnataka Ownership Flat (Regulation of the 

Promotion of Construction, Sale, Management and 

Transfer) Act, 1972 (for short, 'KOFA').  

In light of the above facts and the definition of 

"works contract", the question before this Court was 

whether Raheja Development were liable to pay 

turnover tax on the value of goods involved in the 

execution of the works contract.  

Definition of "works contract" under consideration 

before this Court in Raheja Development': "works 

contract" includes any agreement for carrying out 

for cash, deferred payment or other valuable 

consideration, the building, construction, 

manufacture, processing, fabrication, erection, 

installation, fitting out, improvement, modification, 

repair or commissioning of any moveable or 

immovable property. 

The Court in Raheja Development /ƻǊǇƻǊŀǘƛƻƴΩǎ case 

had [ earlier] held as under:  

(i) The definition of the term "works contract" in the 

Act is an inclusive definition.  

(ii) Works Contract definition is a wide which includes 

"any agreement" for carrying out building or 

construction activity for cash, deferred payment or 

other valuable consideration.  

(iii) The definition of works contract does not make a 

distinction based on who carries on the construction 

activity. Even an owner of the property may be said to 

be carrying on a works contract if he enters into an 

agreement to construct for cash, deferred payment or 

other valuable consideration.  

(iv) The developers had undertaken to build for the 

prospective purchaser.  

(v) Such construction/development was to be on 

payment of a price in various installments set out in the 

agreement.  

(vi) The developers were not the owners. They claimed 

lien on the property. They had right to terminate the 

agreement and dispose of the unit if a breach was 

committed by the purchaser. A clause like this does not 

mean that the agreement ceases to be "works 

contract". So long as there is no termination, the 

construction is for and on behalf of the purchaser and 

it remains a "works contract". (vii) If there is a 

termination and such unit is not resold but retained by 

the developer, there would be no works contract to 

that extent.  

(viii) If the agreement is entered into after the flat or 

unit is already constructed then there would be no 

works contract. But, so long as the agreement is 

entered into before the construction is complete it 

would be works contract.  

M/s Larsen & Toubro Ltd Vs State of Karnataka -  Case Analysis – Contd…… 
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The Larger Bench analysed the Law and facts now in 

October 2013 and started with the question-  

Whether taxing sale of goods in an agreement for 

sale of flat, which is to be constructed by the 

developer/promoter, is permissible under the 

Constitution?  

Hon. Supreme Court, answered the above question in 

the following manner. 

When the agreement between the 

promoter/developer and the flat purchaser is to 

construct a flat and eventually sell the flat with the 

fraction of land, such transaction would obviously 

involve activity of construction inasmuch as it is only 

when the flat is constructed then it can be conveyed. 

There is no reason why such activity of construction is 

not covered by the term "works contract". After all, 

the term "works contract" is nothing but a contract in 

which one of the parties is obliged to undertake or to 

execute works. Such activity of construction has all the 

characteristics or elements of works contract. The 

ultimate transaction between the parties may be sale 

of flat but it cannot be said that the characteristics of 

works contract are not involved in that transaction. 

When the transaction involves the activity of 

construction, the factors such as, the flat purchaser 

has no control over the type and standard of the 

material to be used in the construction of building or 

he does not get any right to monitor or supervise the 

construction activity or he has no say in the designing 

or lay-out of the building, are not of much significance 

and in any case these factors do not detract the 

contract being works contract insofar as construction 

part is concerned. 

For sustaining the levy of tax on the goods deemed to 

have been sold in execution of a works contract, three 

conditions must be fulfilled: 

i. There must be a works contract,  

ii. The goods should have been involved in the 

execution of a works contract, and  

iii. The property in those goods must be transferred to 

a third party either as goods or in some other form.  

It terms of Article 366(29-A)(b), in a building contract 

or any contract to do construction, if the developer 

has received or is entitled to receive valuable 

consideration, for performance of a contract for 

construction of building, the goods (chattels) like 

cement, concrete, steel, bricks etc. are intended to be 

incorporated in the structure and even though they 

lost their identity as goods but this factor does not 

prevent them from being goods. 

Hon. Supreme Court held that where a contract 

comprises of both a works contract and a transfer of 

immovable property, such contract does not take 

away the character as works contract. Nothing in 

Article 366(29-A)(b) limits the term άǿƻǊƪǎ ŎƻƴǘǊŀŎǘέ. 

A contract may involve both a contract of work and 

labour and a contract for sale. In such composite 

contract, the distinction between contract for sale of 

goods and contract for work (or service) is virtually 

diminished. 

A transfer of property in goods under clause 29-A(b) 

of Article 366 is deemed to be a sale of the goods 

involved in the execution of a works contract by the 

person making the transfer and the purchase of those 

goods by the person to whom such transfer is made. 

Even in a single and indivisible works contract, by 

virtue of the legal fiction introduced by Article 366(29-

A)(b), there is a deemed sale of goods which are 

involved in the execution of the works contract. Such a 

deemed sale has all the incidents of the sale of goods 

involved in the execution of a works contract where 

M/s Larsen & Toubro Ltd Vs State of Karnataka -  Case Analysis – Contd….. 
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the contract is divisible into one for the sale of goods and 

the other for supply of labour and services.  

In the development agreement between the owner of 

the land and the developer, direct monetary 

consideration may not be involved but such agreement 

cannot be seen in isolation to the terms contained 

therein and following development agreement, the 

agreement in the nature of the tripartite agreement 

between the owner of the land, the developer and the 

flat purchaser wherein the developer has undertaken to 

construct for the flat purchaser for monetary 

consideration. Seen thus, there is nothing wrong if the 

transaction is treated as a composite contract 

comprising of both a works contract and a transfer of 

immovable property and levy sales tax on the value of 

the material involved in execution of the works contract.  

As regards to builder having lien on the property during 

the construction period is concerned. Hon Supreme 

court held that, this argument is insignificant because if 

the developer has undertaken to build for the 

prospective purchaser for cash or deferred payment or a 

valuable consideration pursuant to a contract then to 

that extent, the contract is works contract and there is 

deemed sale of material (goods) used in the construction 

of building and merely because the builder has a right of 

lien in the event due monies are not paid does not alter 

the character of contract being works contract. 

Further Hon. Supreme Court also concurred with the 

view of the counsel representing State of Karnataka that 

since Raheja Development case in May, 2005 almost all 

States have modified their laws in line with Raheja 

Development case and there is no justification for 

change in the position settled after the decision of this 

Court in Raheja Development.  

Further Hon. Supreme court upheld the view held in 

case of Raheja Development1 that when a  

completed building is sold, there is no work 

contract and, therefore, no liability to VAT. 

On the basis of the analysis, Hon Supreme Court, 

concurred with the view taken in Raheja 

Development Corporations case and approved the 

same. 

Paper Writers View: This decision puts rest to 

various controversies, when dual agreement is 

entered one for sale of undivided share of land and 

other for construction, as long as there a ultimate 

buyer of flat, be it before the construction or during 

the construction or before the receipt of completion 

certificate, such agreement by whatever name 

called will be considered as a works contract as the 

developer is constructing such flat (residential or 

commercial complex) only for such ultimate buyer. 

The observation of Hon. Supreme Court would make 

no difference between works contract and a 

contract for sale of chattel as chattel.  

However if developer constructed the flat ( be it in a 

JD agreement or otherwise), wherein the  ultimate 

purchaser of flat, purchases the completed flat and 

pay the monetary consideration only after the 

developer receives completion certificate, then such 

transactions would be considered as sale of 

immovable property. This decision also is in line with 

the section 66E(b) of Finance Act, levying service tax 

on deeming basis, where any money is received 

before certificate of completion.  

If the construction arrangement is in nature of works 

contract, developer would be liable to pay 

VAT, either actual basis or under presumptive basis, 

in terms of Rule 3(2)(m) under K-VAT law. As regards 

to service tax on works contract is concerned; 

developer 

M/s Larsen & Toubro Ltd Vs State of Karnataka -  Case Analysis – Contd… 
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Officials said a high power panel to finalise the 

duty drawback rates had given suggestions to 

Finance Ministry in first week of September. These 

include a 0.1-0.5 % change in rates owing to 

current fluctuation. Since the current rate came 

into force (i.e. from 10th October 2012), the 

currency has fallen 24.52% against dollar as on 

6th September 2013, which results in higher duty 

refund. According to officials drawback rates 

around 4000commodities are analyse annually. 

Finance ministry had pushed for a cut in duty 

drawback rates as the realization of exports are 

gone up due to depreciation of rupee. After two 

months of contraction, exports had registered an 

11.6% rise in august. As duty drawback is 

percentage on FOB( Freight on Board including 

ex-factory price plus other costs) value, refunds 

have gone up. While exporters of some 

commodities are asking for an increase in duty 

drawback rates, arguing the current rates ŘƻƴΩǘ 

measure the hidden taxes, the Ministry is 

planning to rationalize it., keeping in mind rupee 

fall. 

Finance Ministry sends letters to Indirect Tax 

Defaulters 

For the first time, the Finance Ministry has 

started sending letters to Service Tax Customs 

and Excise duty defaulters asking them to come 

clean on certain dubious transactions carried out 

by them. The letters are being issued by two lead 

intelligence agencies under the Finance Ministry 

ς Directorate General of Central Excise 

Intelligence (DGCEI) and Directorate General of 

Revenue Intelligence (DGRI) and 

Commissionerates of Service Tax and Central 

Excise. The DGCEI is sending letters to  

(For private circulation to clients of Hiregange & Associates and Chartered Accountants only) 

would be liable to ST either on actual basis on service 

portion or in terms of Rule 2(A)A of Service Tax 

(Determination of Value Rules) 2006. 

 

- CA Akbar Basha 

M/s Larsen & Toubro Ltd Vs State of 
Karnataka -  Case Analysis- Contd… 

In News  

Falling Rupee Brings Profits, challenges for small IT 

exporters 

The continuous and free fall of rupee against the US 

Dollar has not only brings profit to LƴŘƛŀΩǎ small IT 

exporters, but may also bring excess of challenges. 

International clients are trying to convince small 

software exporters to renegotiate contracts, expecting 

that rupee will fall further. The difficult economic 

landscape has forced Indian firms to look for a new and 

innovative ways to grow their businesses, create 

efficiencies and improve responsiveness .{a9Ωǎ should 

embrace this opportunity to move their organisation 

beyond traditional technology approaches and leverage 

IT to enable business transformation. By doing so they 

may become true business leaders.  

άLǘ is Impossible to predict what would be the {a9Ωǎ in 

the long run, because the markets are quite volatile and 

if the currency appreciates, it would be difficult to 

absorb for {a9Ωǎέ. 

Fall to have little effect on duty drawback rates 

The ǊǳǇŜŜΩǎ sharp depreciation against Dollar would 

have a marginal impact on duty drawback rates, to be 

notified shortly for the current financial year. Duty 

drawback on export means refund of duty paid on 

imported inputs used for exports. Drawback is not a 

reward scheme and is meant only for neutralization of 

duty. 
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In News – Contd…  
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Service Tax and Excise duty defaulters and the DGRI is 

issuing these correspondences to suspected Customs 

duty Evaders. The letters are being sent to an entity 

or an individual to seek clarification on financial 

transactions, red flagged by Economic Intelligence 

Agencies as an attempt to dodge authorities from 

paying taxes. Under this process, those getting 

letters need not appear in person before tax 

authorities but need to furnish information on 

queries sought for them. DGCEI and DGRI consider 

issuing polite letters to entities, reported in 

suspicious Transaction Report (STR) issued by 

Financial Intelligence Unit(FIU). A STR involves 

transaction of Rs 10 lakhs and above which gives rise 

on reasonable ground of suspicion that it may 

involve proceeds of crime and black money. He 

Finance Ministry feels that sending these letters will 

help in checking tax evasion and result in more 

voluntary filing of returns of such dodgers 

Government’s tax exemptions 135% of its Central 

Excise Collection: CAG 

A report tabled by Comptroller and Auditor General 

(CAG) in parliament on 28/03/2013 on Indirect taxes 

said the government had given tax exemption to the 

tune of 135% of what it collected by way of Central 

Excise in Financial Year 2012. Revenues forgone on 

account of Central Excise exemptions continued 

during FY 12 and amounted to Rs 1,95,590 crore ( Rs 

1,79,453 crore in general exemption and Rs 16,137 

crore in area based exemption) which was 135% of 

revenues from Central excise.  

The CAG said that the government should analyze the 

outcome of policy level general exemptions including 

abatements as well as specific exemptions aimed at 

promoting any special cause within reasonable period 

of time.  

The Finance ministry defended its decision to grant 

exemption and said these exemptions are issued in 

public interest for the fulfillment of various policy 

objectives 

Important Decisions 

Sri Chaitanya Educational Committee Vs CC 
CE & ST 

Background:- 

The petitioner which is a society registered under 

the provisions of the Registration of Societies Act, 

1860, has been operating educational institutions 

and imparting education through Junior Colleges and 

coaching centers. 

Issue:- 

Commissioner of Customs, Central Excise and 

Service Tax, Guntur passed an Order in Original 

demanding of Service Tax on the income received by 

the petitioner under the head of ά/ƻƳƳŜǊŎƛŀƭ 

Training or Coaching {ŜǊǾƛŎŜǎέ. The Tax demanded 

was over Rs. 87 Crores and the penalty imposed was 

Rs. 150 Crores apart from other penalties. 

Decision :- 

The High Court observed, ά!ǎ per the first proviso to 

Section 35F of the Central Excise Act, pre-deposit of 

the duty demanded or penalty levied can be waived 

where the Appellate Tribunal is of the opinion that 

such deposit would cause undue hardship to the 

applicant. adopting a reasonable approach, the pre-

deposit was restricted to Rs.25 Crores which in fact 

is less than 1/3 rd of the total demand of Service Tax 

and Education Cess. The petitioner's request for 

modification of the said order was rejected assigning 

valid reasons there for. 

2013-TIOL- 714-HC-AP-ST 
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M/s  ITC Ltd Vs. CST, Delhi 

2013-TIOL-1394-CESTAT-DEL 

Background:- 

This is the assessee's appeal preferred against a 

common order in original dated 29.5.2012 passed in 

respect of two adjudication order Nos. 101-

102/GB/2012 dated 29.5.2012 by the Commissioner, 

Service Tax, Delhi. Two show cause notices dated 

21.4.2010 and 20.4.2011 were issued for the period 

April 2008 to March 2011 alleging that the assessee 

had provided Business Auxiliary Service and had failed 

to remit tax on amounts received for providing such  

service.  

Issue:- 

Apart from impeaching the adjudication order on 

merits, ld. Counsel for the appellant urges a preliminary 

ground of challenge, namely, that the show cause 

notices were incoherent and did not spell out what 

relevant ingredients of the relevant statutory provision 

apply to the service provided, to warrant attribution of 

the liability; and since the initial step for initiation of 

proceedings leading to the adjudication order being 

unsustainable, the adjudication must fail, for violation 

of due process and transgression of principles of 

natural justice. 

Decision:- 

The show cause notices were issued on the basis of a 

prima facie assumption by Revenue that the assessee 

was assessable to levy of service tax for providing BAS - 

The reasons for such prima facie assumption of 

Revenue were however not specified in the show cause 

notices. Mere extraction of the entire provisions of 

Section 65(19) of the Act does not fulfill the 

requirement. Hence SCN dated 21.4.2010 and 

20.4.2011 are invalid and therefore quashed. 

SS Engineers Vs. CCE, Pune-I 

2013-TIOL-1512-CESTAT-MUM 

Background:- 

Appellants are engaged in the manufacture of 

sugar machinery and parts thereof. They also 

undertake erection and commissioning of sugar 

machinery at the customers site. Appellants have 

taken separate registration as a manufacturer, as 

also as the service provider with the respective 

authorities. They availed the input and input 

service credit in respect of the manufacturing 

activity and pay the excise duty on the goods 

manufactured in their factory. They also availed 

the credit of input and input services in respect of 

erection and commissioning of the machinery and 

also pay the service tax on the said activity. 

During the scrutiny, it was found that appellant 

availed credit of service tax on the services which 

are required in connection with erection and 

commissioning service but utilized the same for 

payment of excise duty on the manufacture of 

sugar machinery and parts thereof. Accordingly, a 

Demand notice was issued and the impugned 

order was passed after hearing the party. 

Issue:- 

The issue in this case is whether the CENVAT 

credit of input services required for providing 

output service could be utilized for payment of 

excised duty on the goods manufactured by the 

appellant. 

Decision:- 

It was held, once credit is admissible it forms 

part of common pool and manufacturer can 

utilize Credit for both, ST on output services or 

CX duty – Appeal allowed 
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By virtue of the entry in the negative list and by virtue 

of the portion of the exemption notification, it will be 

clear that all services relating to education are exempt 

from service tax. Auxiliary educational services 

(services provided to an educational institution) 

provided to an educational institution are exempt 

from service tax. Other examples would be hostels, 

housekeeping, security services, canteen, etc. 

  

Section 66D of the Finance Act contains a negative 

list of services and clause (l) thereof reads as under: 

άǎŜǊǾƛŎŜǎ by way of ς 

(i) pre-school education and education upto higher 

secondary school or equivalent; 

(ii) education as a part of a curriculum for obtaining a 

qualification recognized by any law for the time being 

in force; 

(iii) education as a part of an approved vocational 

education course;έ 

 

Ψ!ǳȄƛƭƛŀǊȅ educational ǎŜǊǾƛŎŜǎΩ is defined in the mega 

notification. As per 2(f) of notification no.25/2012-ST 

Auxiliary educational services are the following: 

I. any services relating to imparting any skill, 

knowledge or education, or 

II. development of course content, or 

III. any other knowledge ς enhancement activity, 

whether for the students or the faculty, or 

IV. any other services which educational institutions 

ordinarily carry out themselves but may obtain 

as outsourced services from any other person, 

including following services relating to: 

Áadmission to such institution 

Áconduct of examination 

Á  catering for the students under any mid-day 

meals scheme sponsored by   Government  

Á  transportation of students, faculty or staff 

of such institution. 

The benefit of exemption is available if the following 

conditions are satisfied: 

I. Services provided either to an educational 

institution or by an educational institution. 

[Budget 2013 has omitted services provided 

by an educational institution]. 

II. Educational institution is engaged in 

rendering education which is covered in 

negative list, and  

III. The services is one of the following: 

- services relating to imparting any skill, knowledge 

or education; or 

- any other knowledge ς enhancement activity, 

whether for the students or the faculty or 

- It is services which educational institutions 

ordinarily carry out themselves but may obtain as 

outsourced services from any other person. 

This would also include services relating to 

transportation of students, faculty or staff of such 

institution. The extract of exemption is in annexure . 

  -Circular No.172/7/2013 – ST 

 

        Circulars  

Education Services - Clarification 

Upcoming Events 

 

 

 

 

 

 

 VAT Seminar -7th Dec  
@ Hotel Ramanashree (9AM to 6PM)  

Topics Speaker 

K-VAT - levy & Valuation CA. Rajesh Kumar T. R.  

Classification & Issues CA. Roopa Nayak 

Input Credit CA. Madhukar N. Hiregange 

CST + forms CA. Annapurna Kabra 

Assessment & Issues CA. Vishnumurthy 

Common Errors - VAT 
/CST compliance CA. Venkataramani S. 
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With the objective of holistic learning, we have come 

up with the training modules. 

Training Program for Chartered Accountants Firms: 

This program would be conducted to enlighten and 

empower the Practicing Chartered Accountants in 

conducting the statutory, internal & tax audits wherein 

value additive suggestions to clients may get 

appreciation. This will be conducted at the respective 

offices of Chartered Accountants  by qualified and 

skilled staff of Hiregange & Associates.  

 

 Program Highlights 

Å Focus on impact of indirect taxes during statutory 

audit, internal audit and other areas of practice 

Å To enlighten and empower the Practicing CAs in the 

field of Indirect Taxation 

Å Program will be conducted at your respective offices 

Å Topics for the program will be of your selection 

from the  proposed modules 

Å Programs will be conducted by qualified and 

experienced staff of Hiregange & Associates 

 

Who are eligible for the program 

Å  Chartered Accountant company/firms at Bangalore 

who do not currently practice in the field of Indirect 

Taxation 

ÅChartered Accountant company/firms at Bangalore 

who wish to enter the field but with sound 

fundamental knowledge of the subject or add this 

competency 

 

Proposed Modules are:- 

Å Major aspects to be checked in the Statutory 

Audit, Internal Audit, Tax Audit having 

implications under indirect tax (IDT). How to 

provide Value Addition to the auditee in 

Statutory/Internal Audit with respect to IDT 

Å Impact of Joint and Reverse Charge 

Å How to fill Central Excise Returns & ST returns 

Å Reconciliation between Excise/Service Tax returns 

to financials and other statutory returns.  

Å Common errors made by assessee in Central 

Excise/Service Tax. 

Å Introduction on Central Excise viz. ςConcept of 

manufacture, Levy of Excise duty, Classification of 

goods, Exemption, Valuation Implication, Exports. 

Å Introduction on Service Tax viz.-Negative List, 

Levy of Service Tax, Exemption, Valuation aspects, 

Point of Taxation Rules, Place of Provision of 

Service Rules and Aspects related to filing of 

Returns. 

This training conducted at M/s Balakrishna and Co., 

M/s Guru & Jana and M/s Vasan & Sampath was, as 

we understand, useful in their audit compliance of 

IDT aspects substantially. 

 

Training Page – Information for better performance 
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Corporate Training 

This is for specific clients in specific areas such as Basic 

Accounting, Tax Planning and Impact of Indirect Taxes 

in their day-to-day working. This program would be 

conducted to enlighten and empower the finance team 

of the company in the field of Indirect Taxation.   

 

Our approach 

We have devised two approaches to this programme.  

ÅTo conduct it at H&A premises fortnightly (on 

Saturdays)  

ÅTo conduct it at your respective office (on the date 

and time mutually agreed) 

 

Program Highlights  

Å Focus of indirect taxes in the effective day-to-day 

working.  

Å Use of case studies and practical aspects  

Å To enlighten and empower our Clients in the field of 

Indirect Taxation  

Å Topics for the program will be of your selection from 

the proposed modules 

Å  Programs will be conducted by qualified and 

experienced staff of Hiregange & Associates  

 

Who are eligible for the program : 

The Indirect Taxation Training Programs are exclusively  

for the Clients of Hiregange  &  Associates. 

 

Proposed modules 

ÅIntroduction on Central Excise 

ÅIntroduction on Service Tax 

ÅAvailment of credit under Central Excise/Service Tax & 

VAT 

ÅImpact of indirect tax on cost 

ÅMeans of ensuring maximum credit (CE/ST/VAT) 

ÅAccounting entries in Indirect Tax 

 

ÅImpact of Joint and Reverse charge to the entity 

ÅFilling of Excise Returns 

ÅFilling of New format of Service Tax returns 

ÅCommon errors under Central Excise and Service 

Tax 

ÅPreventive measures to avoid common errors 

ÅStrengthening Internal Control with respect to 

Indirect Taxation 

ÅReconciliation between Excise / Service Tax return 

with financials and other statutory returns 

ÅPoint of Taxation Rules 

ÅPlace of Provision of Service Rules 

ÅHow to make a refund application? 

 

For further information please contact 

CA Akbar Basha +91 9986026913 

Email: akbar@hiregange.com 

Workshop on “Cost Control & Tax Planning under 

Indirect taxation - Manufacturing Industry” 

 

The workshop conducted by us on 2nd Oct at The 

Chancery Pavilion, turned out to be very knowledge 

enhancing both to the delegates and the organizers.  

 

The thoughts put across by the speakers being CA. 

Madhukar N. Hiregange, CA. Rajesh Kumar T. R., CA. 

Roopa Nayak and CA. Sanjay Dhariwal were well 

received and appreciated by all the delegates. 

 

The panel discussion at the end of all the sessions  

was the most exciting and thought provoking. 

 

A heartfelt gratitude to all who were a part of it, 

making it a reality and success. 

Training Page – Information for better performance 

mailto:akbar@hiregange.com
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Office Inaugural Celebrations! 

We thank you all for your presence and wishes!!! JJJ 


