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Reduction in Duty Drawback rates - Impact on Manufacturers

Introduction on Duty Drawback:

As per the internationally accepted principle, the
intention of any Governmentis not to export the
taxes, but to export only the goods Hence,in India,
there is no tax/ duty on export of majority of goods
under the provisionsof Customs,Central Exciseand
also under SalesTax In addition to the exemption
from Duty payment under different tax statutes on
the goods being exported, various schemes are
framed by the Central Government to nullify or
remove the tax elements which were paid on
different inputs and input services used for
manufacturing the goods being exported Also in
caseswhere the goods imported are re-exported,
duty paid at the time of import isto be refunded This
would reduce the cost of the goodsbeing exported
and becomescompetitivein the International Market
and bring ForeignExchangen to the Country One of
such schemes provided to the Exporter is ‘Duty
5N} gal O1 Q

As mentioned above, Duty Drawbackis a benefit
provided by the Central Government for the
Exporters Duty Drawbackis governedby section 74
and section 75 of the CustomsAct, 1962 Duty

Drawbackwvould be providedby way of following.

a) Drawbackof Duty paid on Import of Goodswhich

are re-exportedassuch

Section74 of the CustomsAct dealswith drawbackby
way of refund of Duty paid on the Import of goods
which is re-exported as such afterwards Under this
section, the exporter can get Duty Drawbackup to
98% (or lessas per the period of usagein India) of
Duty paid on the Import of Goods subject to
satisfactionof conditions provided under the Rules

providedunderReExportof Imported Goods

(Drawbaclof Custom®Duties)Rules, 1995

b) Drawbackof duties and taxes paid on goodsand
services which are used in manufacturing and

exported

Section75 of CustomsAct, 1962, dealswith Drawback
on imported materials which are used in the
manufacture of goods which are exported
Accordingly,the Customs,Central ExciseDuties and
Service Tax Drawback Rules, 1995 are framed to
provide the conditions and proceduresfor availing
Duty Drawbackfacility to the manufacturerswho will
Exportthe goods Asperthe saidRulesthe Drawback

would be availableunderthe followingtypes

i. All Industry Rate: The CentralGovernmentwould
determine the rates/ amount of Duty Drawbackon
the Exportof Goods For this, the CBEGvould issue
the notification for notifying the rate / amount of
Duty Drawbackfor Exportof Goods Majority of the
goods which are exported are covered under this
section TheCentralGovernmenthasfixed All Industry
Ratevide notification n0.92/2012 CustomgNT)which

isvalidfor the period 4t Octoberonwards

ii. Brand Rates: If the drawbackrate/amount is not
fixed for the product being exported as mentioned
above, then the manufacturer can apply to the
Commissioneof Central Excisefor determination of
the rate/amount of Duty drawbackby providing the

relevantfacts

ili.Special Brand Rate: If the manufactureror Exporter
finds the amount of duty drawbackdeterminedin (i)
above,is lessthan 80% of the actualduties and taxes
paid on inputs and input servicesgexporter can make
an application in writing to the Commissionerof

CentralExciseor
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Reduction in Duty Drawback rates - Impact on Manufacturers-

Cont...

Customsfor determination of the specialbrand rate

of drawbackby statingthe relevantfacts
Effect of Rupee Depreciation:

At the time of issuing notification no0.92/2012
Customs(NT), the Indian Rupeewas approximately
Rs50 against the US $. In 2013 the Rupee
depreciatedpatheticallyand declinedby 13% and on
28" August2013 it wasall time low of Rs68.82. The
decreasein rupee value may be due to the following

reasons
a) Increasean PriceandImport quantity of CrudeOil
b) Highinflationin the IndianEconomy

¢) Volatilityin the IndianEquityMarket

d) PoorCurrentaccountdeficit

e) Goodperformanceof dollar with respectto other

currencies

The Drawback rate was fixed by the Central
Governmenfor Exportof Goodson the IndianRupees
which would be realizedon Exportof Goods Asthe

Rupee value depreciated in 2013 there has been
increasein Rupeevalue of realizationof the Export
proceedsto the Exporters However,inflow of Foreign
Exchangdo the Governmentof India was remaining
the same Dueto this & consideringonly the Export
realizationignoring the high duty paymenton Import

of Goods the Central Governmentfelt the rate /

amount of Duty Drawbackto be reduced to give

effect of Rupeedepreciation

Accordingly,the drawback refund provided by the
CentralGovernmentstarted to increase The CBEGs
saidto have observedthat in the first quarter of the
financial year 20132014, drawback refunds have
been increasedby 47% comparedto the last year.
This matter has been discussedin the All India

Conferenceof ChiefCommissioners

andDirectorGeneral

Accordingly the | 2 y QREirfarfse Minister has
directed the CBEQGo revise the Drawbackrates

consideringhe depreciatingvalueof Rupee
Notification for revision of rates:

Consideringhe directionsof the FinanceMinister,
CBE®asissuedNotificationno. 98/2013Cus(NT)
in suppressionof Notification No. 92 / 2012 -
CustomgN.T.) to reducethe Duty drawbackrates
/ amount by publishing the revised All India
Drawback rates which is effective from

21.09.2013 As per the new All India Drawback
Rates,there hasbeena reduction of 25%to 30 %
(on an average) in the Drawback rates /

amounts However,there hasbeena increasein

Duty Drawbackrates for Silk Garments, Fabrics
andyarn, gold and silverjewelry, and alsobought

milksproductsunderthe Duty Drawbackacility.

Impact of reduction of Duty Drawback rates for

the manufacturer:

Forthe financialyear 20132014 as of now, there
has been a reduction in the Export turnover of
many sectionsby 4%to 5% includingEngineering
and Electronic sector. By reduction of Duty
Drawbackrates, it would hit the manufacturersby
increasinghe Costof Manufacturingof goodsand
reduction of Net Profit Further, the
manufacturershas already entered contract for
next6 to 8 monthsat a particularrate considering
the existing drawback rates This shocking
reductionin drawbackratesmadeapplicablefrom
the date of notification without intimating earlier,
would hit the planningmadeby the Exportersand

would resultin decreasingn profits.

(For private circulation to clients of Hiregange & Associates and Chartered Accountants only)




Reduction in Duty Drawback rates - Impact on Manufacturers-

Cont...

Factors not considered by the FM / CBEC while

reducing the Drawback Rates:

Thedirectionsof FM/ CBEMavenot consideredthe
following factors while revising the Duty Drawback

Rates

a) Theincreasein Import Costof material on Import

of Goodsdueto rupeedeprecation

b) Theincreasein CustomDuty amountpayableat the
time of Import due to increasein transactionvalue of

the Importeditem;

c) The Extra gain in Rupee earned on Export
proceedingswould be off set againstextra payment
madefor the Import of Goodsaswell as CustomDuty
payment

d) The depreciation of Rupee has not provide
substantial benefit / increase in earnings to the
Exporter and this event is only a revenue neutral

transaction

e) Increasen Costof Petroland Dieselin the domestic

market

f) Increasein inflation in the Countryand increaseof

pricesof the Inputs

g) Impactof ServiceTaxlaw basednegativeCostand

increaseof Overheadsostto the manufacturers

h) Increasein revenueto the Governmentby way of
Increase in revenue of Service Tax and also of

CustomqImport Duty dueto appreciationof Rupeg;

If the above factors, are considered in a true
perspectivejn view of the paperwriters, there would
not have been a requirement of reduction in Duty
Drawbackrates and would have not givenany undue
benefitsto the Exporters It is relevant note here in
the meeting held on July 17-18, 2013 the Finance

Minister has

congratulated the officers achievingthe revised
revenuetarget of Duties under Indirect Tax in
the financial year 20122013and alsostressedon
a point of Import Duty would be increasedue to
depreciation of Rupee (The complete details of
the minutes of the meeting can be viewed at
http:// www.cbecgov.in/deptt_offcr/minutes CCD
G-conf2013htm

Conclusion:

From the above reading of the extracts of the
minutesof the meeting, it is clearthat the Central
Governmenthas consideredonly the increasein
Duty Drawbackrefund flow to the Customerand
not consideredhe increasein Costof Importsand
also Import Duty even though the same was
discussedin the said meeting The action of
governmentin view of the paperwriter seemsto
be not a good sign for the Exporteras it takes
action only for the increasingrevenue to the
Governmentand not consideredhe variousother
factors which are having adverseimpact on the
Exportersin the manufacturingsector. Further,
severalExportcouncilsexpresseddisappointment
on the action taken by the Governmentin this
regard which would be having direct impact on
the Exporter Nowthe ExportsCouncilrequiresto
made representationto the Central Government

in this regardto reducethe impactof this.

-CA Sriharsha K M
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Developer/Builder — Issues under Service Tax

Asin anyother service the revenueand the builderswere havingdifferent view asto applicabilityon servicetax
on the constructionserviceav.r.t advanceseceivedtowardssaleof flats to the prospectivebuyers Thishasled to
litigation in the variousforums involvingcroresof rupeesas servicetax. In order to clarify the issue,Boardhas
issueda first clarificationby way of circularduring2009and later on an explanationwasaddedto the definition of
construction servicesto cover builders under service tax net followed by circular No.151/2/2012 dated
10.02.2012 Therefore,in this article we havetried to giveclarity on few importantissues/aspectthat are dealtby

the builderin the industry.

BUILDER/PROMOTER/DEVELOPER

Meaning - Persorwho floatsthe schemefor buying/constructionof flats

Period Between 01.07.2010 to

Periodbefore01.07.2010 01.07.2012 Periodafter 01.07.2012
There is no Charging Explanation was inserted in Charging Section/

Section/provision to
coverthe saidactivity

¥

Finance Act 2010 to the
definition  of  construction
services 65(105(zzzh) and
65(105)(zzq) to say that the
activityisd R S S yefviee

Provision ¢ Section 66E
was inserted to say & |
complex or building
intended for sale to a
buyer,whollyor LJ: NI {

Supportings;

Circular 1082/2009 ST
dated29.01.2009

CircularNo0.151/2/2012 ¢
STdated10.02.2012

Magus Construction Pwvt
Ltd Vs UOI 2008TIOkL
321-HCGGUWST

¥

Supporting/legal backup ¢
Circular108 of 2009 and 151 of

\ 4

2012

Exclusionin casesfor which no
sum is received from or on
behalf of the prospectivebuyer
by the builder or the person
authorizedby the builder before
grant of completion certificate
by the authority competent to
iIssue such certificate under any
law for the time beingin force.

Exclusion entire
considerationis received
after issuance  of
completion certificate by
the competentauthority
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Developer/Builder — Issues under Service Tax-Cont...

Fewimportant issues

1. Fromwhenisthe builderliableto payservicetax?

Comment Builder could be liable to servicetax by
virtue of explanation inserted w.e.f 01.07.2010 as
deemedservice,vide Notification No.24/2010 dated
22.06.2010

Extractof the Explanatiomt & C thédurposesof this
sub-clause the constructionof a new buildingwhichis
intendedfor sale,wholly or partly, by a builderor any
person authorised by the builder before, during or
after construction(exceptin casesfor whichno sumis
receivedirom or on behalfof the prospectivebuyerby
the builder or the personauthorisedby the builder
beforegrant of completioncertificate by the authority
competentto issuesuchcertificate underany law for
the time beingin force) shallbe deemedto be service

providedby the builderto the buyek.

2. Is there any exemption/relief available to the

builder?

Comment Yes,if the builder has not received any
sum/considerationfrom the buyer before grant of
completionof certificate by the competentauthority.

Thetwin conditionshaveto be satisfied

3.Whether builder needsto dischargeservicetax on

the flats givento the landowner?

Comment Yes, however as explained above, if
completed flats were given to the landowner as
immovable property after receipt of completion
certificate, it is coveredunder the exceptionpart of
the explanationand henceno servicetax requiresto
be paid

4. Whether developmentrights received liable to

servicgax?If sowhen?

Comment Asper CirculaiNo.151/2/2012ST dated

10.02.2012 eventhe developmentrights receivedby
the developeris liable to servicetax. Servicetax is
payableat the time when the possessioror right in
the property of the said flats are transferredto the
land owner by entering into a conveyancedeed or

similarinstrument(e.g.. allotmentletter).

However,the explanationas referred above, merely
speaksabout the flats given to the buyer as deemed
service, hence the clarification given in the said
circular No.151/2/2012 is travelling outside the
boundaries of statutory provisions Therefore the
validity of the circularcanbe questioned Assumingt
to be liable, the clarification was brought only on
10.02.2012 and hencethere cannotbe liability on the
receiptof developmentrights for the older period. To
support this view we can rely on the Apex court
decisionin caseof & { dzO Kdmipdwéntd_td Vs CCE
2007-TIOLO9-SGCX

Further, for the period after 01.07.2012, asthere is
no specificexclusionin the new servicetax regime,
servicetax is requiresto be paid even on the land

developmentrightsreceived

5. What is the option availableto the builderif he has

isnot paid servicetax till now?

Comment As we are aware, the FinanceAct, 2013
has brought out the voluntary compliance
encouragemenschemeto paythe servicetax without
interestand penalty. Thistool canbe usedto clearthe

liability w.e.f 01.07.2010till Decembe012

6. Whetherservicetax is requiredto be paid on value

of land?

Comment No, asthe servicetaxis requiredto be paid
only on the value of servicesand not on immovable

property. Howeverif the valueis not ascertainable
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Developer/Builder — Issues under
Service Tax- Cont.......

Whether methodology of contracting
would aid service tax planning?

assesseean avail the abatementunder Notification
No0.26/2012dated 20.06.2012(i.e. for the flats having
carpetareais lessthan 2000 sft and amount charged
is lessthan one crore rupees,the abatementis 75%

In other casesy0%).

7. What if the builder hasreceivedshow causenotice
for the period invoking extendedperiod of limitation
say200809 onwards?

Comment Assesseeacan contest the issue as there
was no liability on the builders till 01.07.2010 The
entire industrywasunder the confusionas supported
by various decisionsand circulars and the recent
clarification was issued only on 10.02.2012 Hence
there are strong points to plead on limitation and

waiverof penalties

Conclusion

Theform of agreementand contentsof the samemay
also have to be consideredwhile such issuesare
finally decided on. Though the clarifications were
issued from time to time to avoid litigation, the
department has failed to cover various models of
transactions that were prevailing in the industry
acrossIndia Post 01.07.2012 the provisionswere
madeto coverall types of varyingpracticesby using
the word WI O (i ih #h& dedinidion of service and

excluding mere transfer of title in

property.

immovable

- Somshekar

“He is able who thinks he is able”

- Buddha

This article intends to give a perception about

contractsand their power in the world of business
ThelndianContractAct, 1872 (hereinaftercalledthe

Act) is consideredto be the mother of all business
laws All the agreementsin the businessarenaare

basedon this Act

In any transaction,the facts are the hero basedon
which some planning can be made A contract/
agreement substantiate the facts and bring them
out clearly Thusthe way a contractis drafted is very
important. TheContractActis one of the oldestand

amongthe mostbeautiful piecesof legislature

As per Section 2(h) of the Act, a | ¢¥greement
enforceableby law is a contracté Theessentialof a
contract are an offer, an acceptance, valid

considerationfree consentlegalobligation

A contractis the basefor the strong and long term
relation between businessconcerns This could be
oral or written. However, usually the terms are
drafted in writing to bring in clarity and certaintyin

the understandingpf the contractingparties

Comingto the taxationaspectsthe waya contractis
drafted is of utmostimportancein decidingwhether
a levy under Central Excise VAT or ServiceTaxis
attracted. While Central Exciseis on the aspectof
manufacture,VATis on the aspectof sale of goods
and Servicgax is alevy on the aspectof provisionof

service

[ S iir@érstandhow the drafting of contractwould
enablein decidingthe levy of tax with an example
a ! igamanufacturer & . dbessomelabourwork to
A. Is B a manpower supplier or job worker? This
depends on the terms of the contract and the

surroundingcircumstances

Y .is@manpower supplier,if
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Whether methodology of contracting
would aid service tax planning?-Contd.

M/s Larsen & Toubro Ltd Vs State of
Karnataka - Case Analysis

a. Bisamanpowerrecruitmentor supplyagentand
b. the control and supervisiorof the labour supplied
by W .is@ithW! Q

However, the contract could be a contract of job

work if the termsof the contract

a. are for the job and the processto be performed

and

b. the labouris under the control and supervisionof
Y. QO

If the contract is structured in a way that it is a
manpower supply contract, then service tax is
chargeable either on normal basisor joint charge

basis

If the contractis structuredin a way that it is a job

work contract,then

a. the job worker need not haveto chargeservice
tax if the transaction amounts to manufacture
(Negativdist)

b. the job worker neednot haveto pay exciseduty,
if the principalmanufacturergivesa declarationthat
the exciseduty would be dischargedby him. (Mega
ExemptionNotificationNo. 25/2012-ST)

Thisis a very small example of how structuring a
contract can aid tax planning If we dig deeperinto
this topic, we cancomeup with manymore practical
aspectsin our dayto-day lives and structure our

transactiondn the bestpossibleway.

- CA Dhanashree Prabhu

Services provided by H&A

http://www .hiregangecom/servicesasp

Supreme Court in LARSEN TOUBROLIMITED&
ANRVSSTATEOF KARNATAKA ANR- 2008-TIOL-
186-SC-CT _ had doubted the correctness of the

judgment of Raheja DevelopmentCorporation Vs

State of Karnatakareported in 2005-TIOL-77-SC-CT
and felt the decision needs re-considerationby a

largerBench

The Court referred to Para 20 of the judgmentin

RahejaDevelopment'sase

"Thus the appellants are undertaking to build as
developers for the prospective purchaser Such
construction/developmentis to be on paymentof a
pricein variousinstallmentsset out in the agreement
As the appellantsare not the ownersthey claim a
"lien" on the property. Of course,underclause? they
haveright to terminate the agreementand to dispose
of the unit if a breachis committed by the purchaser
Howevermerelyhavingsucha clausedoesnot mean
that the agreementceasesto be a works contract
within the meaningof the terms in the said Act All
that this meansis that if there is a termination and
that particular unit is not resold but retained by the
appellants,there would be no works contract to that
extent But so long as there is no termination the
constructionis for and on behalf of the purchaser
Therefore,it remains a works contract within the
meaningof the term as definedunderthe said Act It
must be clarifiedthat if the agreementis enteredinto
after the flat or unit is alreadyconstructedthenthere
would be no works contract But so long as the
agreementis enteredinto before the constructionis

completeit wouldbe a workscontract"

TheCourtobserved,

8
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M/s Larsen & Toubro Ltd Vs State of Karnataka - Case Analysis — Contd......

The point which required examinationwas whether
the ratio of the judgmentof the DivisionBenchin
the caseof RahejaDevelopmentCorporation(supra)

asenunciatedn Para20, is correct

Facts of Case of M/s Raheja Development

Corporation

1. RahejaDevelopmentcarried on the businessof

realestatedevelopmentandallied contracts

2.Raheja Developmententered into development

agreementswith the ownersof land;

3. RahejaDevelopmententered into agreementsof
sale with intended purchasers The agreements
providedthat on completionof the construction,the
residentialapartmentsor the commercialcomplexes
would be handedoverto the purchasersvho would

getanundividedinterestin the land.

4. The owners of the land would then transfer the
ownershipdirectly to the societyformed under the
Karnataka Ownership Flat (Regulation of the
Promotion of Construction,Sale,Managementand
Transfer)Act, 1972(for short,'KOFA)

In light of the above facts and the definition of
"works contract", the questionbefore this Courtwas
whether RahejaDevelopmentwere liable to pay
turnover tax on the value of goodsinvolvedin the

executionof the workscontract

Definition of "works contract" under consideration

before this Court in RahejaDevelopment' "works
contract" includesany agreementfor carrying out
for cash, deferred payment or other valuable
consideration, the building,  construction,
manufacture, processing, fabrication, erection,
installation, fitting out, improvement, modification,
repair or commissioning of any moveable or

immovableproperty.

The Courtin RahejaDevelopment/ 2 N1.J2 NkaseA

had[ earlier]heldasunder.

(i) The definition of the term "works contract” in the

Actis aninclusive definition.

(i) Works Contractdefinition is a wide which includes
"any agreement" for carrying out building or
construction activity for cash, deferred payment or

other valuableconsideration

(i) The definition of works contract doesnot make a
distinction basedon who carrieson the construction
activity. Evenan owner of the property may be saidto
be carryingon a works contract if he enters into an
agreementto constructfor cash,deferred paymentor

other valuableconsideration

(iv) The developershad undertakento build for the

prospectivepurchaser

(v) Such construction/developmentwas to be on
paymentof a pricein variousinstallmentssetout in the

agreement

(vi) Thedeveloperswere not the owners Theyclaimed
lien on the property. Theyhad right to terminate the
agreementand dispose of the unit if a breach was
committed by the purchaser A clauselike this doesnot
mean that the agreement ceasesto be "works
contract”. So long as there is no termination, the
constructionis for and on behalf of the purchaserand
it remains a “"works contract”. (vii) If there is a
termination andsuchunit is not resold but retained by
the developer,there would be no works contract to

that extent.

(viii) If the agreementis enteredinto after the flat or
unit is already constructed then there would be no
works contract But, so long as the agreementis
entered into before the construction is complete it

would be workscontract
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M/s Larsen & Toubro Ltd Vs State of Karnataka - Case Analysis — Contd.....

The LargerBenchanalysedthe Lawand facts now in
October 2013 and started with the question
Whether taxing sale of goods in an agreement for
sale of flat, which is to be constructed by the
developer/promoter, is permissible under the

Constitution?

Hon SupremeCourt,answeredthe abovequestionin

the followingmanner.

When the agreement between the
promoter/developer and the flat purchaseris to
constructa flat and eventuallysell the flat with the
fraction of land, such transaction would obviously
involve activity of constructioninasmuchasiit is only
whenthe flat is constructedthen it can be conveyed
Thereis no reasonwhy suchactivity of constructionis
not coveredby the term "works contract”. After all,
the term "works contract" is nothing but a contractin
which one of the partiesis obligedto undertakeor to
executeworks Suchactivity of constructionhasall the
characteristicsor elements of works contract The
ultimate transactionbetweenthe partiesmay be sale
of flat but it cannotbe saidthat the characteristicsof

workscontractare not involvedin that transaction

When the transaction involves the activity of
construction,the factors suchas, the flat purchaser
has no control over the type and standard of the
material to be usedin the constructionof building or
he doesnot get any right to monitor or supervisethe
constructionactivity or he hasno sayin the designing
or lay-out of the building,are not of muchsignificance
and in any case these factors do not detract the
contract beingworks contract insofar as construction

partisconcerned

Forsustainingthe levy of tax on the goodsdeemedto
havebeensoldin executionof a workscontract,three

conditionsmustbe fulfilled:

i. Theremustbe aworkscontract,

ii. The goods should have been involved in the

executionof aworkscontract,and

iii. Thepropertyin thosegoodsmustbe transferredto

athird party either asgoodsor in someother form.

It terms of Article 366(29-A)(b),in a building contract
or any contract to do construction,if the developer
has received or is entitled to receive valuable
consideration, for performance of a contract for
construction of building, the goods (chattels) like
cement,concrete,steel, bricksetc. are intendedto be
incorporatedin the structure and eventhough they
lost their identity as goodsbut this factor does not

prevent them from being goods.

Hon Supreme Court held that where a contract
comprisesof both a works contract and a transfer of
immovable property, such contract does not take
away the character as works contract Nothing in
Article 366(29-A)(b)limitsthe term & ¢ 2 BB & (G NI
A contract may involve both a contract of work and
labour and a contract for sale In such composite
contract, the distinction betweencontract for sale of
goods and contract for work (or service)is virtually
diminished

A transfer of property in goodsunder clause29-A(b)
of Article 366 is deemedto be a sale of the goods
involvedin the executionof a works contract by the
personmakingthe transferand the purchaseof those

goodsby the personto whomsuchtransferis made

Evenin a single and indivisible works contract, by
virtue of the legalfiction introducedby Article 36629
A)(b), there is a deemedsale of goods which are
involvedin the executionof the workscontract Sucha
deemedsalehasall the incidentsof the sale of goods

involvedin the executionof a workscontractwhere
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M/s Larsen & Toubro Ltd Vs State of Karnataka - Case Analysis — Contd...

the contractis divisibleinto onefor the saleof goodsand

the other for supplyof labourandservices

In the developmentagreementbetween the owner of
the land and the developer, direct monetary
considerationmay not be involved but suchagreement
cannot be seen in isolation to the terms contained
therein and following development agreement, the
agreementin the nature of the tripartite agreement
betweenthe owner of the land, the developerand the
flat purchasemwhereinthe developerhasundertakento
construct for the flat purchaser for monetary
consideration Seenthus, there is nothing wrong if the
transaction is treated as a composite contract
comprisingof both a works contract and a transfer of
immovable property and levy salestax on the value of

the materialinvolvedin executionof the workscontract

Asregardsto builder havinglien on the property during
the construction period is concerned Hon Supreme
court held that, this argumentis insignificantbecauseif
the developer has undertaken to build for the
prospectivepurchaseifor cashor deferredpaymentor a
valuable considerationpursuantto a contract then to
that extent, the contractis works contract and there is
deemedsaleof material(goods)usedin the construction
of buildingand merelybecausehe builder hasa right of
lien in the eventdue moniesare not paid doesnot alter

the characterof contractbeingworkscontract

Further Hon Supreme Court also concurred with the
view of the counselrepresentingStateof Karnatakahat
sinceRahejaDevelopmentcasein May, 2005almostall
States have modified their laws in line with Raheja
Development case and there is no justification for
changein the position settled after the decisionof this

Courtin RahejaDevelopment

Further Hon. Supreme court upheld the view held in

case of Raheja Development1 that when a

(For private circulation to clients of Hiregange & Associates and Chartered Accountants only)

completed building is sold, there is no work

contract and, therefore, no liability to VAT.

On the basisof the analysis,Hon SupremeCourt,

concurred with the view taken in Raheja
DevelopmentCorporationscase and approvedthe

same

Paper Writers View: This decision puts rest to
various controversies, when dual agreement is
entered one for saleof undividedshareof land and
other for construction,as long as there a ultimate
buyer of flat, be it before the constructionor during
the constructionor before the receiptof completion
certificate, such agreement by whatever name
calledwill be consideredasa works contractasthe
developer is constructing such flat (residential or
commercialcomplex)only for suchultimate buyer.
Theobservationof Hon SupremeCourtwould make
no difference between works contract and a

contractfor saleof chattelaschattel.

Howeverif developerconstructedthe flat (beit in a
JDagreementor otherwise),wherein the ultimate
purchaserof flat, purchaseghe completedflat and
pay the monetary consideration only after the
developerreceivescompletioncertificate,then such
transactions would be considered as sale of
immovableproperty. Thisdecisionalsoisin line with
the section66E(b)of FinanceAct, levyingservicetax
on deeming basis, where any money is received

before certificateof completion

If the constructionarrangementsin nature of works

contract,developerwould be liableto pay

VAT either actualbasisor under presumptivebasis,
in terms of Rule3(2)(m)under K-VATlaw. Asregards
to service tax on works contract is concerned

developer
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M/s Larsen & Toubro Ltd Vs State of
Karnataka - Case Analysis- Contd...

would be liable to STeither on actual basison service
portion or in terms of Rule 2(A)A of Service Tax

(Determinationof ValueRulesR006

- CA Akbar Basha

In News

Falling Rupee Brings Profits, challenges for small IT

exporters

The continuous and free fall of rupee againstthe US
Dollar has not only brings profit to L y R %srhal &
exporters, but may also bring excessof challenges
International clients are trying to convince small
software exportersto renegotiate contracts, expecting
that rupee will fall further. The difficult economic
landscapehasforced Indianfirms to look for a new and
innovative ways to grow their businesses,create
efficienciesand improve responsiveness{ a 9 $hauld
embrace this opportunity to move their organisation
beyondtraditional technologyapproachesand leverage
IT to enable businesstransformation By doing so they

maybecometrue businesdeaders

G Lisiimpossibleto predict what would be the { a 9i® &

the long run, becausethe marketsare quite volatile and
if the currency appreciates,it would be difficult to

absorbfor{ a 9 Qa ¢
Fall to have little effect on duty drawback rates

The NXHzLJSsBafpadepreciation against Dollar would
have a marginalimpact on duty drawbackrates, to be
notified shortly for the current financial year. Duty
drawback on export means refund of duty paid on
imported inputs used for exports Drawbackis not a

reward schemeand is meant only for neutralization of

duty.
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Officials said a high power panel to finalise the
duty drawback rates had given suggestionsto
FinanceMinistry in first week of September These
include a 0.1-0.5 % change in rates owing to
current fluctuation. Sincethe current rate came
into force (i.e. from 10th October 2012, the
currency has fallen 24.52% againstdollar as on
6" September2013 whichresultsin higherduty
refund. Accordingto officials drawback rates

around400commoditiesare analyseannually

Financeministry had pushedfor a cut in duty
drawbackrates asthe realizationof exportsare
goneup dueto depreciationof rupee. After two
monthsof contraction,exportshadregisteredan
11.6% rise in august As duty drawback is
percentageon FOB(Freighton Boardincluding
ex-factory price plus other costs)value, refunds
have gone up. While exporters of some
commoditiesare askingfor an increasein duty
drawbackrates, arguingthe current rates R 2 Y|4
measure the hidden taxes, the Ministry is
planningto rationalizeit., keepingin mind rupee
fall.

Finance Ministry sends letters to Indirect Tax

Defaulters

For the first time, the Finance Ministry has
started sendingletters to ServiceTax Customs
and Exciseduty defaultersaskingthem to come
cleanon certaindubioustransactionscarriedout
by them. Theletters are beingissuedby two lead
intelligenceagenciesunder the FinanceMinistry
¢ Directorate General of Central Excise
Intelligence (DGCEIand Directorate Generalof
(DGRI) and
Commissioneratesf Service Tax and Central

ExciseTheDGCHk sendingettersto

Revenue Intelligence
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In News — Contd...

ServiceTaxand Exciseduty defaultersandthe DGRIs
issuingthesecorrespondence$o suspectedCustoms
duty EvadersTheletters are beingsentto an entity
or an individual to seek clarification on financial
transactions,red flagged by Economiclintelligence
Agenciesas an attempt to dodge authorities from
paying taxes Under this process, those getting
letters need not appear in person before tax
authorities but need to furnish information on
qgueries soughtfor them. DGCE&nd DGRIconsider
issuing polite letters to entities, reported in
suspicious Transaction Report (STR) issued by
Financial Intelligence Unit(FIU) A STR involves
transactionof Rs10 lakhsand abovewhich givesrise
on reasonable ground of suspicion that it may
involve proceeds of crime and black money. He
FinanceMinistry feelsthat sendingtheseletters will
help in checkingtax evasion and result in more

voluntaryfiling of returnsof suchdodgers

Government’s tax exemptions 135% of its Central

Excise Collection: CAG

A report tabled by Comptrollerand Auditor General
(CAG)in parliamenton 28/03/2013 on Indirect taxes
saidthe governmenthad giventax exemptionto the
tune of 135% of what it collectedby way of Central
Excisein FinancialYear2012 Revenuesorgone on
account of Central Excise exemptions continued
during FY12 and amountedto Rs1,95,590 crore ( Rs
1,79,453 crore in generalexemptionand Rs 16,137
crore in area basedexemption)which was 135% of

revenuesrom Centralexcise

The CAGsaidthat the governmentshouldanalyzethe
outcome of policy level generalexemptionsincluding
abatementsas well as specificexemptionsaimed at
promoting any specialcausewithin reasonableperiod

of time.

The Financeministry defendedits decisionto grant
exemptionand said these exemptionsare issuedin
public interest for the fulfillment of various policy

objectives

Important Decisions

Sri Chaitanya Educational Committee Vs CC
CE & ST

2013-TIOL- 714-HC-AP-ST

Background

The petitioner which is a society registered under
the provisionsof the Registrationof SocietiesAct,
1860, has been operating educational institutions
andimpartingeducationthrough JuniorCollegesand

coachingcenters
Issue-

Commissioner of Customs, Central Excise and
Service Tax, Guntur passedan Order in Original
demandingof ServiceTaxon the incomereceivedby
the petitioner under the head of ¢/ 2 YY S
Trainingor Coaching{ S NJJ.ATReS d@xéemanded
wasover Rs 87 Croresandthe penaltyimposedwas

Rs 150Croresapartfrom other penalties
Decisior-

TheHighCourtobserved,a ! pir the first provisoto
Section35F of the CentralExciseAct, pre-depositof
the duty demandedor penalty levied canbe waived
where the Appellate Tribunalis of the opinion that
such deposit would cause undue hardshipto the
applicant adoptinga reasonableapproach,the pre-
depositwasrestrictedto Rs25 Croreswhich in fact
islessthan 1/3 rd of the total demandof ServiceTax
and Education Cess The petitioner's request for
modificationof the saidorder wasrejectedassigning

validreasonghere for.
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M/s ITC Ltd Vs. CST, Delhi

SS Engineers Vs. CCE, Pune-I

2013-TIOL-1394-CESTAT-DEL

2013-TIOL-1512-CESTAT-MUM

Background:-

This is the assessee'sappeal preferred against a
common order in original dated 29.5.2012 passedin
respect of two adjudication order Nos 101-
102/GB/2012 dated 29.5.2012 by the Commissioner
Service Tax, Delhi Two show cause notices dated
21.4.2010 and 20.4.2011 were issuedfor the period
April 2008 to March 2011 allegingthat the assessee
had provided BusinessAuxiliary Serviceand had failed
to remit tax on amounts receivedfor providing such
service

Issue:-

Apart from impeaching the adjudication order on
merits,|d. Counsefor the appellanturgesa preliminary
ground of challenge, namely, that the show cause
notices were incoherent and did not spell out what
relevantingredientsof the relevantstatutory provision
applyto the serviceprovided,to warrant attribution of
the liability; and sincethe initial step for initiation of
proceedingsleading to the adjudication order being
unsustainablethe adjudicationmust fail, for violation
of due process and transgressionof principles of
naturaljustice

Decision:-

The show causenoticeswere issuedon the basisof a
prima facie assumptionby Revenuethat the assessee
wasassessablé levy of servicetax for providingBAS
The reasons for such prima facie assumption of
Revenuenere howevernot specifiedin the showcause
notices Mere extraction of the entire provisions of
Section 65(19) of the Act does not fulfill the
requirement Hence SCN dated 21.4.2010 and
20.4.2011areinvalidandtherefore quashed

Background:-

Appellantsare engagedin the manufacture of
sugar machinery and parts thereof. They also
undertake erection and commissioningof sugar
machineryat the customerssite. Appellantshave
taken separateregistrationasa manufacturer,as
also as the serviceprovider with the respective
authorities They availed the input and input
service credit in respect of the manufacturing
activity and pay the exciseduty on the goods
manufacturedin their factory. Theyalso availed

the creditof input andinput servicesn respectof

erectionand commissioningf the machineryand
also pay the service tax on the said activity.
During the scrutiny, it was found that appellant
availedcredit of servicetax on the servicesvhich
are required in connection with erection and
commissioningservicebut utilized the same for
payment of exciseduty on the manufacture of
sugarmachineryand partsthereof. Accordinglya
Demand notice was issued and the impugned
orderwaspassedafter hearingthe party.

Issue:-

The issuein this caseis whether the CENVAT
credit of input servicesrequired for providing
output servicecould be utilized for payment of
excisedduty on the goodsmanufacturedby the

appellant
Decision:-
It was held, once credit is admissible it forms
part of common pool and manufacturer can

utilize Credit for both, ST on output services or

CX duty — Appeal allowed
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Circulars

Education Services - Clarification

Byvirtue of the entry in the negativelist and by virtue

of the portion of the exemptionnotification, it will be

clearthat all servicegelatingto educationare exempt
from service tax. Auxiliary educational services
(services provided to an educational institution)
provided to an educational institution are exempt
from servicetax. Other exampleswould be hostels,

housekeepingsecurityservicescanteen etc.

Section66D of the FinanceAct containsa negative
list of servicesand clause(l) thereof readsasunder.

G a SNIyway& &

(i) pre-school education and education upto higher
secondaryschoolor equivalent

(ii) educationasa part of a curriculumfor obtaininga
gualificationrecognizedoy any law for the time being
in force;

(iii)y education as a part of an approved vocational

educationcourse¢

W1 dzE gdudatiomtl S NIJis deffiéd® the mega

notification. Asper 2(f) of notification n0.25/2012-ST

Auxiliaryeducationakervicesare the following

I. any servicesrelating to imparting any skill,
knowledgeor education,or

II. developmentof coursecontent,or

lll. any other knowledge ¢ enhancementactivity,
whetherfor the studentsor the faculty,or

IV. anyother servicesvhich educationalinstitutions
ordinarily carry out themselvesbut may obtain
as outsourcedservicesfrom any other person,
includingfollowing servicegelatingto:

Aadmissiorto suchinstitution

Aconductof examination

A cateringfor the studentsunderanymid-day
mealsschemesponsoredoy Government
A transportation of students, faculty or staff
of suchinstitution.
Thebenefit of exemptionis availableif the following
conditionsare satisfied
I.  Servicesprovided either to an educational
institution or by an educational institution.
[Budget 2013 has omitted services provided
by an educational institution].
II. Educational institution is engaged in
rendering education which is covered in
negativelist, and
lll. Theservicedsone of the following:
- servicesrelating to imparting any skill, knowledge
or education or
- any other knowledge ¢ enhancement activity,
whetherfor the studentsor the facultyor
- It is services which educational institutions
ordinarily carry out themselvesbut may obtain as
outsourcedservicefrom anyother person
This would also include services relating to
transportation of students, faculty or staff of such
institution. Theextractof exemptionisin annexure.
-Circular No0.172/7/2013 — ST

Upcoming Events

VAT Seminar -7th Dec
@ Hotel Ramanashree (9AM to 6PM)

Topics Speaker

K-VAT- levy & Valuation |CA. Rajesh Kumar T. R.

Classification & Issues |CA. Roopélayak

Input Credit CA. Madhukar N. Hiregang
CST + forms CA. Annapurn&abra
Assessment & Issues |CA.Vishnumurthy
Common Errors VAT

/CST compliance CA.Venkataramans.
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Training Page — Information for better performance

With the objective of holistic learning, we have come

up with the trainingmodules
TrainingProgramfor CharteredAccountantsFirms

This program would be conductedto enlighten and
empower the Practicing Chartered Accountants in
conductingthe statutory, internal & tax auditswherein
value additive suggestions to clients may get
appreciation Thiswill be conductedat the respective
offices of Chartered Accountants by qualified and

skilledstaff of Hiregange& Associates

ProgramHighlights

A Focuson impact of indirect taxes during statutory

audit, internalauditandother areasof practice

A Toenlightenand empowerthe PracticingCAsin the

field of Indirect Taxation
A Programwill be conductedat your respectiveoffices

A Topicsfor the program will be of your selection

from the proposedmodules

A Programs will be conducted by qualified and

experiencedstaff of Hiregange& Associates

Who are eligible for the program

A CharteredAccountantcompany/firmsat Bangalore
who do not currently practicein the field of Indirect

Taxation

AcCharteredAccountantcompany/firmsat Bangalore
who wish to enter the field but with sound
fundamental knowledgeof the subject or add this

competency

Proposed Modules are:

A Major aspectsto be checkedin the Statutory
Audit, Audit, Tax Audit

implications under indirect tax (IDT) How to

Internal having
provide Value Addition to the auditee in

Statutory/InternalAudit with respectto IDT
A Impactof Jointand ReverseCharge
A Howto fill CentralExciseReturns& STreturns

A ReconciliatiorbetweenExcise/Servic&axreturns

to financialsandother statutoryreturns.

A Common errors made by assesseein Central

Excise/Servicéax

A Introduction on Central Exciseviz. ¢Conceptof
manufacture Levyof Exciseduty, Classificatiorof

goods,ExemptionValuationimplication,Exports

A Introduction on Service Tax viz-Negative List,
Levyof ServiceTax,Exemption Valuationaspects,
Point of Taxation Rules, Place of Provision of
Service Rules and Aspectsrelated to filing of

Returns

Thistraining conductedat M/s Balakrishnaand Ca,
M/s Guru& Janaand M/s Vasan& Sampathwas,as
we understand,useful in their audit complianceof

IDTaspectssubstantially
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Training Page — Information for better performance

Corporate Training Ampact of Joint and Reverse charge to the entity
Thisis for specificclientsin specificareassuchasBasic Ailling of Excise Returns

Accounting, TaxPlanningand Impactof Indirect Taxes| | AFilling of New format of Service Tax returns

in their dayto-day working This program would be ACommon errors under Central Excise and Service
conductedto enlightenand empowerthe financeteam Tax
of the companyin the field of Indirect Taxation Mreventive measures to avoid common errors

Astrengthening Internal Control with respect to

Our approach Indirect Taxation

We havedevisedtwo approachego this programme AReconciliation between Excise / Service Tax return
Ao conduct it at H&A premises fortnightly (on with financials and other statutory returns
Saturdays) Aoint of Taxation Rules

Aro conductit at your respectiveoffice (on the date Mlace of Provision of Service Rules

andtime mutuallyagreed) Aow to make a refund application?

For further information please contact

CA Akbar Basha +91 9986026913
Email: akbar@hiregange.coml

Program Highlights

AFocusof indirect taxes in the effective day-to-day

working

AUseof casestudiesand practicalaspects

ATo enlightenand empower our Clientsin the field of

IndirectTaxation Workshop on “Cost Control & Tax Planning under

ATopicsfor the programwill be of your selectionfrom e e 0" - MankiEeR e CLIEry

the proposedmodules
APrograms will be conducted by qualified and The workshop conductedby us on 2" Oct at The
experienced staff of Hiregange & Associates ChanceryPavilion,turned out to be very knowledge

enhancingooth to the delegatesandthe organizers
Who are eligible for the program :

The Indirect Taxation Training Programs are exclusively The thoughts put acrossby the speakersbeing CA

MadhukarN. Hiregange CA RajeshiKumarT. R, CA

Roopa Nayak and CA Sanjay Dhariwal were well

for the Clients of Hiregange & Associates.

Proposed modules
1 Central Excise receivedandappreciatedoy all the delegates

Antroduction on Service Tax
Aavailment of credit under Central Excise/Service Tax & | 1he panel discussionat the end of all the sessions

VAT wasthe mostexcitingandthought provoking
Ampact of indirect tax on cost
MMeans of ensuring maximum credit (CE/ST/VAT) A heartfelt gratitude to all who were a part of it,

Aaccounting entries in Indirect Tax makingit arealityandsuccess
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Office Inaugural Celebrations!

We thank you all for your presence and wishes!!!'J J J




